











THE LAW REPORTER. 


OCTOBER, 1847. 


COSTS IN THE ADMIRALTY. 


Few principles in the law of a commercial people have a better 
foundation in public policy, justice and humanity, than that which 
gives to seamen a lien upon the vessel to secure the payment of 
their wages. But for this provision, a seaman would be obliged to 
inquire into the personal responsibility of the master and owners of 
vessels, before he entered on a voyage, and to take the risk of 
their solvency at its close, coming into competition with other 
creditors who are on the spot, know the business of their debtors, 
and have every opportunity of coercion or favor, while the seaman 
is far from home, ignorant of business, and with no means of 
watching the affairs of those for whom he is laboring. Such 
a state of things would discourage men of enterprise and character 
from the maritime service, to the great injury of the public, beside 
the injustice that would be done to those who venture in that call- 
ing. In the present state of the law respecting titles to ships, it is 
difficult to ascertain who are the owners for the purposes of the 
voyage. Custom-house documents prove nothing; bills of sale 
are thought not to be necessary, and if necessary, are secret; 
while charter-parties, hirings of all descriptions, bottomries, mort- 
gages, and secret liens, make the ownership for the voyage matter 
of doubt in point of fact, and often of uncertainty in point of law. 
The fact that the seaman relies upon the vessel for his security, 
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242 COSTS IN THE ADMIRALTY. 
gives him an interest in her safely performing the voyage, and, as 
the lien holds to the last plank, he has every motive for saving 
the utmost in time of wreck. 

If the difficulties are considerable which, without the lien, would 
stand in the way of a seaman at the commencement of his voyage, 
at the end of the voyage they would be still greater. During his 
absence, many changes may take place. Insolvency, death, trans- 
fers of property and incumbrances of every kind may intervene, 
and among these the seaman, with every disadvantage, and last in 


point of time, must grope his way to some expensive and perhaps 


delusive remedy. Ina personal suit against the owners, the sea- 
man takes the chance of misjoinders and nonjoinders, and if he 
attaches the vessel in such a suit, he takes the risk of all prior in- 
cumbrances and liens, which he must pay off or relinquish his at- 
tachment, and if a demand is made by any person claiming title 
to the vessel, the seaman must give the officer security for double 
the vessel’s value. If his voyage ends, as is often the case, ina 
port other than where the owners live, his remedy is even more 
hopeless, 

Beside the advantages derived from the lien, there are some 
which attend the proceedings in admiralty, in distinction from pro- 
ceedings at common law. In admiralty, the seaman can require 
the answer of the defendant under oath, which is often materia! to 
aman who keeps no accounts and has very imperfect means of 
proof. But chiefly is he aided by the rapidity of the proceedings. 
At the common law, at least in courts constituted as those of Mas- 
sachusetts are, a delay of three or four months would be certain, 
of six or nine months not impossible; and delay is defeat to a 
seaman, who has no credit, and but a few days to spend on shore, 
atthe most. Indeed, it is needless to argue this matter. ‘The 
benefits of the lien and of admiralty process, in point of publie 
policy as well as of justice to seamen, are axioms. We should 
not have noticed these were it not that they seem to have been 
overlooked and rendered nugatory in the recent legislation of 
congress, 

While the lien and the admiralty process are, in themselves, 
beneficial, it is not to be denied that, in the practice of the courts, 
there have grown up some evils which oppress both seamen and 
merchants. ‘To set in motion the whole machinery of the admi- 
ralty proceedings in rem, the libel, the entry, the warrant, the arrest 
and custody of the vessel, publication, notices, &c. &e., is neces- 
sarily somewhat expensive, and, in point of fact, exorbitantly so. 
Now it is not necessary, indeed it is a wrong both to seamen and 
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merchants, to require or allow this whole system to be put in oper- 
ation, in the first instance, for the securing or contesting a small 





claim for wages, pilotage, or other marine service. Undoubtedly 





such was the view of congress in the original navigation act, of 
1790. ‘The sixth section of that act authorizes the judge of the 
district court, or any justice of the peace in the absence of the 
judge, on the complaint of a seaman that his wages are withheld, 






to summon the master to show cause why process should not issue 





against the vessel: thus giving the parties interested in’ the vessel 
an opportunity to settle the claim, with moderate costs ; or, if they 
were to contest the suit, then to give bonds and avoid the necessity 







of an arrest. By such a cheap and rapid preliminary process, the 





seaman may be relieved from the necessity of a great outlay, the 















is opportunity to spring a heavy bill of costs on the owners is taken 
; away, and the seaman has all the beuvefit of his lien, since the 
_ statute permits an arrest in the first instance where the vessel is 
about going to sea. 

; In England, a somewhat similar provision has been made. | The 
‘ acto & 6 Wim. LV. c. 19 authorizes justices of the peace, in all 
§ cases of wages not exceeding £20, on sworn complaint of the 
seaman, to summon the master and owner, and examine the par- 
§ ties and witnesses upon oath, and, if the wages found to be due 
are not paid within two days, to levy summarily upon the property 
4 of the owners, or upon the vessel. And if any suit which might 
3 have been brought before this tribunal, is commenced in admiralty, 
f or in any court ef record, no costs are given. 

3 There are some difliculties in the sixth section of the act of 
; 1790 which have prevented its general use. In the first place it is 
i not obligatory, and a seaman’s proctor may still proceed in rem, 
: in the first instance, if he chooses. Also there are provisions re- 
; specting the time when the process may be issued, the end of the 
i voyage, the discharge of the cargo, the ten days thereafter, the use 
of “any dispute arising touching the wages,’ &c., of so compli- 
Mi cated, repugnant and insensate a character, that the courts have 





had great difliculty in giving them any consistent construction, and 
the section has fallen into disrepute. Yet, bad as it is, the courts 
might, if they chose, have aided it by their rules, and prevented 
the chief causes of complaint. ‘They might have provided that no 
costs should be given where this section furnished an adequate 
remedy and was not followed, and might have regulated the fees 
of the officers in the final as well as in the preliminary process. 
In Massachusetts the intent of congress has been, in a great 
measure, effected, by the practice of the district judge, who en- 
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courages the use of the process to show cause, in all cases, and is 
always ready to hear suggestions from the defendant that the suit 
has been prematurely brought, or the process in rem oppressively 
used. We have made inquiries on this point, and find that ar- 
rests of vessels are unusual in this district, except in cases of insol- 
vency or of absent owners. We know, for instance, of one legal 
firin which has practised a good deal in these causes, and has 
actually arrested a vessel for wages but twice in five years, once 
in a case of insolvency, the other time under an agreement. The 
fact that the lien exists and can be resorted to has been found 
sufficient. 

In New York, however, and in other maritime cities, we are in- 
formed the practice has been to proceed in rem at once, under full 
gail, with all colors flying. The first notice the owner gets is that 
his vessel is libelled, and let him use what diligence he may, and 
be the demand ever so small, he cannot settle it without the most 
extravagant costs, which are of no benefit to the seaman, but only 
to the officers of the court and the counsel, and often lead the 
justly exasperated owner to litigate a demand he would otherwise 
have paid. Smarting under this wrong, the merchants and mas- 
ters have excited the press, and the press and merchants have 
stirred up the committees of congress, and an act was introduced, 
passed the house of representatives and had almost passed the 
senate, which in fact deprived the seaman of all benefit of his 
lien. Accidentally it came to the knowledge of a judge of one 
of the United States courts, who suggested its effect, and the bill 
was dropped. ‘The provisions or this bill were that in all admiralty 
causes where the amount recovered should not exceed one hundred 
dollars, the marshal’s fee and clerk’s fee should not exceed five 
dollars each, and the plaintiff’s entire bill of costs should be limited 
to five dollars in addition to these fees. The absurdity of requiring 
the marshal to arrest a ship in any port of the district and keep 
her in custody an indefinite length of time, for five dollars, without 
reference to time, distance or expenses, and the injustice of limit- 
ing the plaintiff to five dollars costs, when he has witnesses and 
perhaps depositions, as well as counsel fees to pay, made it obvious 
that the eflect of the bill, if not the intention of the promoters of 
it, was to prevent the resort to admiralty, in such cases, altogether. 
Yet the petitioners insisted on some remedy, and the few members 
of congress who attended to the subject saw that an evil existed. 
We are informed that, at this stage, the attention of the committee 
was called ‘o the act of 1790, and the institution of an obligatory, 
plain, cheap and rapid preliminary process was suggested to them. 
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But this required investigation, it was at the close of the session, 
all men’s minds were absorbed in greater questions, the committee, 
we will venture to say, had no personal acquaintance with admi- 
ralty practice in such causes, and the bill which we give below was 
introduced and passed, without debate, or consideration in either 
house, so far as we learn; a bill which any judge in admiralty 
who had held his commission six months, or any practitioner of 
respectability, would have assured the committee to be both im- 


politic or unjust, 














“ Be it enacted, that in any case brought in the courts of the United States ex- 
ercising jurisdiction in admiralty, where a warrant of arrest, or other process in 
rem shall be issued,....... . the entire costs in any such ease in which the 
amount recovered by the libellant shall not exceed one hundred dollars, shall not 
be more than fifty per cent. of the amount recovered in the same; which costs 
shall be applied first to the payment of the usual fees for witnesses, and the com- 







missioner, where a commissioner shall act on the case, and the residue to be di- 







g vided pro rata between the clerk and marshal, under the direction of the judge 
of the court where the cause may be tried: provided, further, that no attorney's 
Fz, e ° e 

P or proctor’s fees shall be allowed or paid out of said costs. 









The part of the act omitted relates to the giving of bonds or 
stipulations,’ 
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This act will include under its operation nearly all cases of sea- 
i men’s wages, and few if any other cases; for it is rarely that a 
; seaman has more than $100 due him on final balance, and it is 
3 equally rare that any other demands of so small an amount cre 
_ cognizable in admiralty. It may therefore be treated as applying 
solely to seamen. 
; We will suggest some of the defects of this act. (1.) It does 
: not diminish the fees, but only limits the costs which the plaintiff 
} can recover. ‘The seaman must pay out, step by step, as he goes, 
the present encrmous fees of the oflicers, but cannot recover them 
i in costs, beyond fifty per cent. of his judgment. The officers are 
! secured in their fees; the seaman is deprived of an indemnity. 
; (2.) There is no limitation to the costs which the defendant may 
; recover. (3.) As no allowance is made to the proctor, even in 
’ the shape of attendance fees, his whole compensation must come 
from the wages recovered. (4.) No provision is made for cases 





of appeal. The defendant may appeal and subject the plaintiff to 
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1 It appears that the New York Herald claims the chief merit of this legislation. 
In a recent number of that paper the statute is cited, with the following comment : 
“Tt will be recollected that we strongly urged its passage, and we are glad to see 
that our exertions were crowned with success.” 
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any amount of costs and expenses, in the security that he cannot 
be required to pay more than a certain sum, which will probably 
have been exceeded in the court below. (5.) The costs are grad- 
uated by the amount in suit, without reference to the expenses in- 
curred or the conduct of parties. The expenses of enforcing a 
claim for twenty-five or fifty dollars are as great as those attending 
a suit for one hundred dollars. If the defendant has wilfully put the 
plaintiff to costs exceeding the maximum, the court can neither 
relieve the plaintiff nor punish the defendant. (6.) No inferior 
tribunal, nor simpler process is provided. To graduate the costs 
by the judgment is perfectly proper where there is a choice of tri- 
bunals, in order to confine small causes to the lower courts; but in 
the admiralty there is but one tribunal. A seaman with his small 
claim of forty or fifty dollars, must go to the same tribunal and 
pay the same fees with the merchant, underwriter or shipper who 
sues on a bottomry bond, or a charter-party. The latter may 
have full indemnity, including proctor’s fees; the seaman cannot. 
(7.) No exception is made for cases where the seaman has no 
remedy but his lien; as in case of a foreign vessel, non-resident 
owners, insolvency, or of a vessel going immediately to sea. In 
all these instances the costs of court and custody, with clerk’s 
fees, would almost inevitably exceed the maximum of costs, and 
often devour the wages also. 

Such are some of the objections which occur to us, on consider- 
ation of this act. But these are not all. The case becomes worse 
the further we look into it. In proportion as the resort to the lien 
is rendered burdensome and therefore improbable, the value of the 
preliminary process to show cause is impaired ; for its only eflicacy 
is, that it holds up the lien, in terrorem, over reluctant or negligent 
parties. 

The act also gives the owner a chance to ‘ measure purses ” 
with the seaman ; and the sailor cannot hold out long after his ex- 
penses have reached the half of his claim. A little delay, a little 
skilful putting to expense, will exhaust his means, and make him 
surrender at discretion. We might ask, too, why a party may 
recover full costs in a suit for dor¢ and not in a suit for wages! 

To illustrate the practical working of this act, let us consider 
what the fees are which a seaman must pay in enforcing his claim 
in the admiralty ; supposing them to continue as they have here- 
tofore been. We speak of the fees in the Massachusetts district. 
In New York they are even larger. 

On a simple process to show cause, they have heretofore been 
as follows: Clerk’s fee, seven dollars, viz: two for the summons, 
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and five for the entry. Marshal’s fee, three dollars for each ser- 
vice by copy, beside fees for travel. A subpoena to a witness costs 
fifty cents, and the service of it, beside travel, two dollars; if by 
copy, three dollars. The service of a notice to take depositions is 
three dollars and travel, and the commissioner’s charges are about 
double those of a common law magistrate. ‘The mere summoning 
of the defendant and one witness to appear at the taking of a de- 
position costs seven or eight dollars, exclusive of the magistrate’s 
fee and counsel’s charges. ‘The proctor’s fee has usually been the 
same as in full proceedings, viz. seventeen dollars, a sum un- 
necessarily large for the mere institution of the proceedings. 

The following has been the usual bill of costs in the Massachu- 
setts district, for a process to show cause, supposing all the parties 
to be within the city of Boston. 

Clerk for summons, R : , , . $2 00 
es. . . ° . o 0 
“© each subpeena, 50 cents, 

“swearing witnesses, 10 cents each, 


S 


Marshal for serving summons, ‘ , R 3 05 
” ‘* summoning witnesses, two dollars 
each, (and three, if by copy,) and 
travel, 


Witnesses, 1 25 per diem each, 
Proctor’s fee, . ; : ; : ° . 1700 
If depositions are taken, the additional fees for a single depo- 
sition would be 
Commission for order of notice to defendant, . & 50 


** subpoena to witness, ‘ ‘ 50 
Witness’s fee for one day, ; ; : ' 1 25 
Marshal for serving notice, . ‘ . : 3 05 

“ ** — subpeena, ° , : 2 05 


Commission for taking the deposition, 
If there is more than one person to be notified, the marshal’s 


fees increase in proportion. 
If the court order a process in rem, the following additional fees 


will be charged. 


Clerk for the warrant to arrest, : ‘ . $2 00 
Marshal, for service of ditto, . : ‘ ‘ 2 05 
“ ‘“* publication, : : , ° 5 00 
“ “ posting. : . e : 1 00 
a *“ each personal service, $2,00, if 
by copy, $3,00, 
os “ custody fees, $3,00 per diem, be- 


side all expenses, 
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If the parties in interest appear and give bonds for the vessel, 
they must pay the following fees: 
Clerk for a stipulation, . . , 
‘  ** ~warrant to release the vessel, ° 
Marshal for releasing the vessel, —. : : 
with travel, which, as well as the service, 
is nominal. 

If the parties settle the case and dismiss it before a hearing, the 
clerk’s fee for the entry of dismissal is $1 25. If the suit pro- 
ceeds to judgment, there is a recording fee, and the record is very 
full. If the plaintiff is obliged to take out an execution, or sel] 
the vessel, the processes and fees are about at the same rate, with 
a commission to the marshal of 2) per cent. on all sums less than 
$500, and of 1} per cent. on the excess over that sum. 

The above exhibits, we believe, a fair statement of the costs 
usually taxed in this district. Yet they are less unreasonable 
than in New York. Such are the expenses which a seaman must 
meet, if he is obliged to resort to his lien. Now congress, instead 
of providing a cheaper and more summary process, and reducing 
the fees for the necessary processes, allows the processes and fees 
to remain as they are, and only prevents the plaintiff from re- 
covering his necessary outlays. We hope the next congress will 
take more time to consider this subject, and adopt the obvious 
remedy of an obligatory preliminary process, with reasonable 
costs, rapid in its operation, and affording an indemnity to the 
seaman. If such an act is passed, we venture to suggest that the 
preliminary process be made returnable before a commissioner in 
the absence of the judge, that oral evidence be admissible, and 
that the proctor’s fee be in proportion to services actually per- 
formed, so as to remove any temptation afforded by a large fee for 
the mere institution of process, and yet provide a respectable 


compensation, without obliging him to deduct his fees from the 
wages. It is true this subject is rather within the sphere of rules 
of court than of a statute, but the probabilities are that it will be 


made matter of legislation. 

On the subject of the costs which shall attend the full proceed- 
ings, in case the suit is contested after notice, we confess there is 
more difficulty. It must be borne in mind that the sailor is en- 
gaged in an unequal contest; that every day’s delay is extremely 
injurious to him, and every dollar deducted from his wages is the 
result of nearly three days’ and three nights’ labor and exposure 
on the sea. These cases, too, are usually attended with a good 
deal of feeling on both sides, which grows up on the voyage, or 
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arises at home out of the disparity of condition between the 
litigants. The difficulties are usually difliculties of feeling rather 
than of law. Against the delays and obstructions which such liti- 
gation is apt to entail, the seaman has no protection but heavy 
costs upon the party who has attempted to deprive him of his 
right. If the costs are light, he will often be set at defiance. The 
present costs have had the effect of discouraging unconscientious 
defences, and we should be sorry to see them altered unless an 
equal protection is afforded in some other way. Whether the 
benefit accrues to the seaman, or to the government, or to the hos- 
pital fund, there should be some pretty heavy pecuniary penalty on 
o a party who is decreed to have wrongfully kept the seaman from 
his wages. The difliculty has been in the apportionment of the 
costs. ‘They should be small at the outset, to give time for second 
thought; there should be notice before they accrue at all; they 
should be in proportion to the delay caused and the services per- 
formed, and be so regulated as to indemnify the seaman; for out 
of the present large taxation there is no allowance to him for the 
loss and expenses attending his delay. 

But unjust as the present statute is, we are not sure that its re- 
peal can be easily effected. It has relieved merchants and masters 


















from one evil, and the wrong it will do is upon a class of persons 
not so well able to make themselves felt in the halls of legislation. 
It is difficult to gain the attention of congress to judicial business 
requiring investigation at any time, but especially so when a strong 
demonstration is not made in favor of the applicants, 









Recent American Decisions. 


Supreme Court of Vermont, Windham County, February Term, 1847. 






Cavin WasusurNn AND oTuers v. Tue Bank or Bettows Fatis 
ET AL. 











Partnership creditors are entitled to a preference over separate creditors, out of 

: the partnership assets of an insolvent firm, in egwefy, notwithstanding the sepa- 

rate creditors had first attached those assets. But at law, in Vermont, the 
claim of the separate creditors, under the attachments, would be valid. 

It is sufficient for the partnershi creditors, in such a case, to make out a prima 
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Save case of insolvency ; and if the defendants wish an account taken, for th 
purpose of disproving the insolvency, it may be done, but at their own « Xpens: 

The partnership creditors, might, however, if they chose, have caused such 
account to be taken, making the members of the firm parties to the bill. 

The partnership creditors having made separate successive attachments, 
having resorted to a court of equity for relief against the attachments of th 
separate creditors, must share the assets-equally, pro rata, and got in the ord 
of their attachments. 

In this case, the defendants being justified, from former decisions, in contesting 
the matter, no costs were allowed for the proceedings before the chancellor | 
low; but as the chancellor's decision was reversed on appeal, costs wi 


allowed to the plaintiffs in the court above. 


Tur opinion of the court was delivered by Reprretp, J. This 
is a bill, brought by the creditors of a partnership, on the part o! 
themselves, and so many as may join in the suit claiming a prefer- 
ence, over the separate creditors of the partners, and that the latter 
may be restrained, from levying upon the partnership effects, until 
the claims of the plaintiffs are satisfied. The Bellows Falls Bank 
is the first in the order of the attachments, and that and the other 
creditors of the separate partners are sufficient to absorb all th 
funds of the partnership, which have been reduced to cash, by th 
receiver. The other separate creditors have attached subsequently 
to the bank; and the plaintiffs, who are partnership creditors, hav: 
also attached, subsequent to the bank, aud some other of the sepa- 
rate creditors. All these claims have gone into judgments, and 
the sum of the plaintiff claims united is also syflicient to absorb 
the partnership funds. So that the controversy in the present case 
is to the full extent of all the property attached. 

No question can be reasonably made, I think, in regard to the 
failure and u/ler insolvency of the partnership, at the time of the 
first attachment by the bank, although there is some testimony in 
the case, going upon the basis of a very imperfect and unequal 
estimate, of assets and liabilities, which would lead to the con- 
trary result. ‘The only real dithculty in this case is, to determine 
whether the partnership creditors are entitled to a preference over 
the separate creditors of the partners, in the distribution of the 
partnership funds. And this, I apprehend, could not now be 
esteeined a question of any difficulty, upon the principles of the 
English common law. By that law, the separate creditors are 
indeed entitled to execution against the partnership property, but 
in that case can only sell the interest of that partner, against whom 
they have obtained judgment. As Lord Alvanly declares the 
law, in Chafman v. Coofs, (3 B. & P. 289.) By the law ol 
England, the creditor of any one partner may take in execution 
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that partner’s interest in all the tangible property of the partner- 
ship, and the purchaser will thereby become a tenant in common 
with the other partners.” And the purchaser would not have a 
right to molest the other partners, until all accounts between them 
have been settled. But if the other partners wish to take advan- 
tage of this circumstance, they ought to file a bill in equity against 
the vendee of the sheriff” Chancellor Kent, (3 Comm. 37) says, 
“The interest of each partner in the partnership property is his 
share in the surplus, after the partnership accounts are settled, and 
al] just claims satisfied.” This doctrine is fully sustained by the 
English cases. It follows, then, that while a partnership creditor 
may sell the entire interest in all the tangible property of the firm, 
the creditors of the separate partners can sell only the interest of 
that partner, which may be something, or nothing, as the concern 
shall prove solvent, or insolvent, on a final settlement of all its 
concerns. So that in this way the entire property of the partner- 
ship might be sold upon execution, against each separate partner, 
and still nothing acerue to any of the purchasers, since all must 
purchase subject to the claims of all the joint creditors. This then 
being the rule, it is useless to attempt to exclude the preference of 
joint creditors, since every sale, upon a separate execution, must be 
made sulject to their claims. So that if this subject is put upon 
the basis of the English common law, the rights of the joint cred- 
itors are evidently preferred, even in a sale upon execution, of the 
interest of the separate partners. It is evident, too, that in ordi- 
nary cases, such a sale could not much avail the separate creditors, 
and would not often be resorted to. And when it is done, it is 
always in the power of the other partners to resort to chancery, 
for the purpose of having a final account taken, and the concern 
closed. 

It is not perhaps very important to go into any abstract reason- 
ing to show the grounds upon which this rule is founded, or its 
justice or propriety. It is certain, that no rule in English juris- 
prudence is better settled. Almost every case upon the subject 
speaks of this rule as one long settled. Mr. Justice Story (1 Eq. 
Jurisp. 626, § 677) lays down the rule in regard to the right of 
separate creditors to sell only the interest of the partner, who is 
their debtor, after the final account shall be taken. Almost in the 
same terms above quoted from Lord Alvanly’s opinion in Chap- 
man v. Coofs, referring to West v. Skip, (1 Vesey, 237, 259) ; 
Barker v. Goodair, (1 Vesey, 85) ; Duttonv. Morrison, (17 Vesey, 
205) ; Nicoll vy. Mumford, (4 Johns. Ch. R. 522); Fox v. Hanberry, 
(Cowper R. 445,) and many others, in addition to those already 
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cited, most of which, more or less directly, involve that point, and 
all recognized it, as a well established rule upon the subject. This 
rule gives the creditors of the separated partners the power over 
the partnership effects, which their debtors themselves possess, that 
is, to control their own interest, which consists in what shall remain 
of their share, after all debts of the concern are liquidated. 
But in the following section of the same work, (pages 627 and 
following,) it is explicitly declared, that equity will interfere to re- 
strain the sale of the interest of one of the partners, until that 
interest can be definitely ascertained; and that this injunc- 
tion will be granted at the suit of the other partners, or the 
partnership creditors, or the debtor, whose share is levied upon; 
and that this will be done equally, whether the interest of the part- 
ner is signed by the sheriff, by the assignees in bankruptcy of the 
separate partner, by his assignee by contract, or by his executor or 
administrator. Inthe case of Brecoster v. Hammett, (4 Conn. 540,) 
such an injunction, at the suit of the other partners, they being 
also insolvent, was denied, but the general principle above stated 
was fully recognized, and likewise the right of the partnership 
creditors to maintain such a bill. See also Tuylor v. Field, (4 
Vesey, 396, and note to Sumner’s ed.) and the other cases cited 
by Mr. Justice Story. 

It is indeed true, as declared by Lord Eldon, in Watus v. Tay- 
lor, (2 Vesey & B. 301,) that the old law before the time of Lord 
Mansfield was somewhat different. Then, in a sale at law, the 
equities of the other partner were not regarded, but the aliquot 
proportion of the partner was disposed of by the sheriff, without 
regard to the ultimate balance, Heyden v. Heyden, (1 Salk. 392) ; 
Jackey v. Butler, (2 Ld. Raym. 871.) The same rule at law is 
recognized in this state, so far as the rights of separate creditors 
at law are concerned. Reed v. Shepherdson, (2 V. R. 120); 
Clark v. Symon, (8 V. R. 20.) But this rule at law was never 
intended to limit the equities of the other partners, or of the part- 
nership creditors, but to refer them to a court of equity, as is said 
in Chapman v. Coofs, (3 B. & P.) and in Whitney v. Ladd, (10 
V. R. 165,) and in Clark v. Symon, (8 V. R. 290.) The books 
are all so full to this point, that it seems needless farther to discuss 
it. It is found in all the English books, where the subject is 
named, and in most of the American States. Pierce v. Jackson, 
(6 Mass. R. 242); Rice v. Austin, (17 Id. 197); Wilson v. Conine, 
(2 Johns. R. 282); Toppen v. Blaisdell, (56 New H. 190); Re- 
marks of Drury, J. in Allen v. Wells, (22 Pick. R. 150); 
Moody v. Prince, (2 Johns. Ch. R. 548); Bunall v. Acher, (23 
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Wend. 606.) This too is but the rule of the civil law upon this 
subject. (1 Story, Eq. Jur. 652; 1 Domat, B. 1, tit. 8, $3, art. 
10.) Unless then we are prepared to put the law of this state 
upon a different basis from the law of any other state almost upon 
this subject, we must recognize the right of these partnership cred- 
jtors to be first paid. It is true, that they prevail here over the 
separate creditors, by virtue of a lien which each partner is sup- 
posed to have by implied contract, upon all the partnership effects, 
until all the partnership debts are paid. This gives him an equity 
prior to that of the separate creditors, and itis only by calling this 
equity to their aid, that the partnership creditors are enabled to 
maintain their claims in this case. But this is not a new principle 
in equity, for one man to prevail in a suit, not by his own superior 
equity, but in consequence of that which resides primarily in some 
third party, who is indeed generally a necessary party to the bill. 
This is the case where a creditor claims to have the benefit of se- 
curities put in the hands of his debtor, by some other debtor, the 
two debtors standing perhaps in the same relation to the creditor, 
but one being principal and the other surety, is between them- 
selves. So too in all cases where one holds funds, which are ulti- 
mately to go in a particular channel, equity will interfere on be- 
half of the party ultimately to be benefited by such appropriation, 
notwithstanding he may not be a party to the original transaction. 
This is always more or less the case, where a court of equity inter- 
feres in marshalling assets. But if it were necessary to test the 
soundness of this rule, by the reason upon which it is founded, I 
should have no doubt of its prevailing. Mr. Justice Story seems 
(L Eq. Jurisp. 626, in notes,) to apprehend, that the case of 
Dwaynes v. Noble, (1 Merivale, 529, before Sir William Grant, at 
the Rolls, 8. C. on appeal before the Chancellor, Lord Brougham, 
2 Russell & Mylne, 495,) which recognizes a partnership contract, 
as joint and several, and not joint only, has wholly subverted the 
principle upon which any distinction has ever been made, between 
joint and several creditors, as to their right to a preference in re- 
gard to joint and several funds. 

I do not find any such doubts, in regard to the soundness or the 
continued existence of this right of preference of joint creditors 
in regard to joint funds, notwithstanding the case of Dwaynes v. 
Noble, in any other book, except the one above referred to. And 
with all reasonable distrust of my own views, in consequence of 
the doubt there suggested, it still seems to me that the difficulties 
of Mr. Justice Story are wholly without foundation, so far as the 
right of joint creditors to a preference is concerned. I take it to 
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be a well established rule, in regard to the law of partnership, that 
all their contracts, so far as the creditors are concerned, are joint 
and several, binding each member for the whole debt, and that 
such is the general light in which partnership contracts have always 
been regarded. When such contracts have been spoken of as 
joint only, it has been with reference to bankrupt, or insolvent 
laws, or the marshalling of assets in courts of equity, and not be- 
cause the claims of the creditors and the obligations of the debt- 
ors were not several as well as joint. ‘The general rule, at law 
certainly, and in equity, unless it is controlled by an intervening 
insolvency, either of the partnership or some of the partners, is 
most undoubtedly, that the partnership creditors have a right to 
go, not only against the joint, but also the separate property of 
each partner, and may take their entire debt, either out of the 
estate of a deceased partner or out of the property of a living 
partner, unless injustice is thereby likely to be done to others, in 
consequence of a burden which might be made to rest either upon 
one, or the other, of two funds, being taken out of one fund, to the 
exclusion of other claims, which cannot be made to rest upon the 
other fund. It is not meant here to assert that a several suit may 
be maintained, at law, against one of the partners; for the con- 
tract is technically joint only, but no more so than any other joint 
contract, which binds each contractor for the whole debt, or in 
solido, as it is termed. And when the death of one of the joint 
contractors intervenes, the entire debt may be taken out of his 
estate. ‘The same is true as to the estate of a deceased partner. 
Wilkinson v. Henderson, (1 Mylne & Keene, 582); Dwaynes v. 
Noble, (1 Mer.); Thorpe v. Jackson, (3 Y. & Col. 553); Braithwaite 
v. Britain, (1 Vern. R. 219 and note.) It is upon this very prin- 
ciple of the law of partnership, that each partner is bound for the 
whole debt of the partnership, and so, as to the share of the other 
partners, is virtually a surety, that a court of equity will suffer one 
partner to maintain a lien upon the partnership property, until he 
is released from such suretyship, when all the debts of the firm are 
paid. In this it is not perceived there is anything unjust, or 
unusual, so far as it regards separate creditors even. Nor is there 
anything singular, in enabling partnership creditors to enforce this 
lien, which is thus created upon the partnership funds, in favor of 
the creditors of the partnership, although not created primarily for 
their benefit, but for the security of the other partners. This is 
but carrying out the most familiar principles of the law of princi- 
pal and surety, as well between themselves, as between each, and 
their common creditor. Authorities upon this point might be mul- 
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tiplied, almost indefinitely, both in England and this country. 
This is the recognized and decided law of all the New England 
States, with the exception of Rhode Island, of which state we have 
no reports, and has been recognized there, we think, by the circuit 
court. Most of the other states have also recognized it, and no 
one has expressly denied its existence or obligation, so far as we 
know, with the exception of Pennsylvania and Georgia. The 
following cases may be named in addition to those already cited: 
Witter v. Richards, (10 Conn. R. 37); Egbert v. Wood, (3 Paige, 
517); Fereday et als. v. Wightwick et als. (6 Eng. Cond. Ch. R. 
377; 1 Tomlyn, 250, 8. C. 4 Eng. Cond. Ch. R. 317. 1 Russell 
& Mylne, 45) ; M’Culloh v. Dashiell, (1 Har. & Gill, 96)§; Hail 
v. Hall, (2 M’Cord’s Ch. R. 302); Tuno v. Trezevant, (2 Dessau. 
270); Woddrop v. Price’s Exrs. (3 Dessau. 203); Smith v. John- 
son, (2 Edw. 28); Commercial Bank v. Wilkins, (9 Greenleaf, 28.) 

Arguments which have been, or which may be drawn from the 
possible or probable abuses of this rule, apply with equal force to 
other cases, where the same, or analogous principles are recog- 
nized. It has long been settled, that the debtor has the right to 
prefer any of his creditors to any extent. He may do this even 
upon the eve of insolvency, unless expressly or impliedly re- 
strained, by some express statute, or the general scope of the in- 
solvent or bankrupt laws of the state. He may, too, at the time 
of contracting, as is often done, appropriate a portion of his estate, 
real or persoual, by mortgage, or pledge, to secure the fulfilment 
of that particular obligation. One may too appropriate a portion, 
or all his estate, unless restrained by express law, for the security of 
some one, who may have become, or is about to become his surety. 
And in none of these cases will the rules of law or equity inter- 
pose any hindrance. And this property, thus set apart, for the se- 
curity of the surety merely, may, in case of the insolvency of the 
surety, be reached by the creditor, in a court of equity, before 
even the right of the surety, to appropriate it, attaches. In all this 
we see but an exemplification of that portion of the law of part- 
nership which we have been discussing. And of this rule of law, 
by which a principal may assign property, to secure his surety, or 
by which the creditor, in certain contingencies, may reach that 
property, through one equity, which resides in another, primarily, 
we hear no one complain. It has been supposed too, that if joint 
creditors have a preference as to joint funds and separate creditors 
as to separate funds, of which we do not speak now, there will be 
afforded great facilities for shifting funds from one portion of one’s 
estate to the other, as may comport with the fancy or caprice of 
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the debtors, more than with the just claims of the creditors. But 
this will always be the case, when any preferences are allowed to 
be made by debtors. It matters not how these preferences are to 
be effected by the debtors. They will be likely always to be un- 
justly exercised, in many cases. The only effectual cure is to pro- 
hibit them altogether. But such a prohibition, to be effectual, must 
reach all mortgages and pledges, which would operate for too great 
an incumbrance upon the free spirit of commercial enterprise. 
Such a law could not be endured probably for any long time, 
especially in this age and country. 

We think, therefore, that, in this case, the partnership creditors 
are entitled to a preference over the separate creditors, who first 
attached. The decree of the chancellor is therefore reversed, and 
the cause remanded to him, with directions to enter up a decree 
for the orators to be paid their debts out of the partnership funds, 
to the full extent, if the money in the hands of the receiver is 
sufficient for that purpose, and the residue, if any, to be paid to 
the creditors of the separate partners until expended, in the order 
of their attachments. And if the funds in the hands of the re- 
ceiver are not sufficient to pay all the orator’s claims, then to be 
paid to them, in proportion to the amount of their demands, as far 
as it will go. 

Something has been said, in argument, in regard to the uncer- 
tainty of the state of the proof, as to the actual state of the funds 
of the partnership, and it is suggested, that possibly, if a full 
amount of all the assets were taken, it might appear, that the con- 
cern was in fact solvent, and that there was no necessity for the 
plaintiffs to resort to this fund for payment. If that were so, 
doubtless the plaintiffs’ bill must be dismissed. But if the defend- 
ants have any confidence in being benefited by having such an 
account taken, they should have filed a cross bill for that purpose, 
and then the account could have been taken, but at their expense. 
But where the plaintiffs are able, as they have done in this case, 
to make out a prima facie case of insolvency, we do not think they 
should be compelled to ask an account of all the partnership deal- 
ings, so as to determine the exact state of the liabilities and assets, 
and the precise interest of each partner, which doubtless they 
might do, by making all the partners parties to the bill. And in 
ordinary cases the chancellor will exercise a discretion, whether to 
pass a decree for the orator, before this is done. But in the pres- 
ent case such indubitable proof of insolvency, is already in the 
case, as to leave no reasonable doubt that such must be the fact, 
upon a final account. We do not therefore recommend the chan- 
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cellor to subject the parties to that expense and delay, unless the 
defendants desire it, at their own expense. 

It is possible the partnership creditors may think themselves en- 
titled to full pay, in the order of their attachments, and so they 
would be by the Massachusetts law, when the partnership attach- 
ments defeat the attachment in favor of the separate creditors. 
Pierce v. Jackson, ubi supra. But at common law, the attachment 
of the separate creditor is valid, so far as the interest of his debtor 
is concerned. And Chancellor Kent held, in Moody v. Ponie, (2 
Johns. Ch. R. 548, 549,) that the sheriff could not be restrained, 
by injunction, from proceeding to sell the interest of the partner, 
but the contrary doctrine is now held. (1 Story Eq. Jur. 629) ; 
Skipp v. Hardwood, (2 Swanst. R. 586, 587.) And as it is only, 
by the aid of a court of equity that the orators can prevail, we 
think they must take the fund, according to the rules, which pre- 
vail in such courts, that is, that “ equality is equity.”” For at law, 
in this state, the claim of the separate creditors is perfectly valid, 
to the full extent. Reed v. Shepherdson, (2 Vt. R. 120.) 

Hitherto we do not think costs should be allowed the plaintiffs, 
in the court of chancery, for the reason, that the defendants, from 
the decisions which had been made in this state, were fully justified 
in contesting the matter. In this court, as the plaintiffs have suc- 
ceeded in reversing the decree of the court of chancery, they are 
entitled to costs, as matter of right. Future costs will be under 
the control, and in the discretion of the chancellor. 


Oris Barpwe.u v. Georce Perry & Co. 


In Vermont, at Jaw, both separate and joint creditors may attach either separate 
or joint property, and upon execution sell it in satisfaction of their judgment, 
without regard to the equities of the debtors. 

But in equity, by the very law of partnership, the partnership effects are pledged 
to each separate partner, until he is released from all his partnership obligations ; 
and while the partnership continues, the partnership creditors may avail them- 
selves of this lien, to secure a preference; but if the partnership be dissolved, 
and the effects assigned to one partner, it would seem that this lien is gone. 

In marshalling assets, in equity, the partnership creditors must first exhaust the 
partnership funds, before resorting to the separate effects of the partners; but 
beyond this, both sets of creditors stand precisely equal, both at law and in 
equity. 

In this case, no costs were allowed before the chancellor, but his decree being re- 
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versed, the costs in the court above were allowed to the prevailing party, as 
matter of right. 


Reprietp, J. Having just now determined, in the case of 
Washburn v. Bellows Falls Bank et al. that the partnership credit- 
ors are entitled to a preference in regard to partnership effects, it 
might be supposed to follow, almost as a matter of course, that the 
separate creditors were equally entitled to a preference, as to the 
separate funds. But upon examination it will be found there are 
many difficulties in coming to this conclusion. I propose first to 
examine this case upon principle, and then with reference to the 
decided cases, bearing upon the subject. 

I. Upon principle, it would follow, that the joint creditors having 
a preference, as to the partnership funds, might be compelled to 
resort to them, until they were exhausted. This would be done 
upon the familiar principle of marshalling assets, that where one 
creditor had a claim upon two or more funds, and others only 
upon one of these funds, he should first be compelled to exhaust 
the fund upon which he only had a lien, or upon which he had the 
prior right, before resorting to the other, or else to assign, upon 
payment of his demand. Thus far there is no difficulty in the 
ease. But what shall be done, when there are no partnership 
funds, or when they are inadequate to liquidate the partnership 
debts? Can the partnership creditors, in such case, be wholly ex- 
cluded from the separate estate, or postponed to the separate cred- 
itors? I confess, upon principle, it is difficult to view the matter 
in this light. ‘There does not seem to me, upon principle, to be 
any ground whatever for the interference of a court of equity, in 
such case, beyond the point of requiring joint creditors to be con- 
fined to the joint fund, until that is exhausted. To this extent, no 
doubt, a court of equity should interfere. Beyond this, it seems 
to me, that whatever power they have exercised in England, in 
giving a preference to separate creditors, or to separate funds, has 
been, either upon the mere ground of the English bankrupt laws, 
or else upon the mistaken ground, that a partnership creditor has 
no separate and entire claim upon the individual responsibility of 
each partner, for his whole debt; the latter of which grounds is 
sufficiently examined in the case just decided, and the former 
ground can have no application here. All that is said in the case 
of Washburn v. Bellows Falls Bank et al. as to the reason, upon 
which the preference of joint creditors is founded, shows, I think, 
or tends to show, very fully, that no such right of preference does 
or can exist in favor of separate creditors, as to the separate estate 
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of their debtors, upon general principles of equity, certainly, be- 
ond the extent named above. 

II. But we must examine the cases, and if any such right of 
preference is found to exist, upon general principles of equity, the 
separate creditors must here enjoy it, notwithstanding it is diflicult 
to see the grounds upon which it rests. It seems to me, that some 
confusion upon this subject might be saved by a clear perception 
and definition of the reasons, upon which the preference is allowed 
to joint creditors, or partnership creditors as to partnership funds. 
If that preference is allowed solely upon the ground that it is a 
part of the law of partnership, that all funds invested in the 
business, and acquired by it, are, by an implication of the very 
law of the association, pledged firstly for the payment of all the 
partnership debts, and that the interest of the separate partners is 
only a share in what remains after all the liabilities of the concern 
are liquidated ; if this be the true ground of the superiority of the 
rights of partnership creditors over separate creditors, it is obvious 
that no such reason exists for giving a preference to separate cred- 
itors in regard to the separate estate. The control of the partner- 
ship makes no pledge, as appropriation, of the separate property, 
exclusively to separate debts. It is indeed expected that the 
separate property will not be required for the payment of the part- 
nership debts, and it is a part of the contract of partnership that 
the separate funds will not be liable until all the partnership funds 
are exhausted; and thus far equity can justly interfere, and no 
further, it seems to me, upon this ground alone. Beyond this 
point the separate estate of each partner is bound to the same 
extent for partnership as for any other debts. It is the debt of 
each partner, iz solido. Jenkins v. De Groot, (1 Cains Ca. in Er- 
ror, N. Y. 122, 1804, in a very sensible opinion by Thompson, 
J.); Gray v. Chiswell, (9 Ves. 118); Diwaynes v. Noble, (1 Me- 
rivale R. 529,8. C., before the chancellor, 2 Russ. & Mylne, 495); 
and many other cases, some of which are referred to by Mr. Jus- 
tice Story, (1 Eq. Jurisp. 626, and note 1.) 

But the case of Gray v. Chilson, while it distinctly recognizes 
the partnership debts, as imposing upon each partner the obliga- 
tion of full payment, expressly determines, that the separate cred- 
itors are entitled to be first paid out of the separate estate. This 
is the first case, says Lord Eldon, where in chancery this point 
has been distinctly presented and decided, although the question in 
bankruptcy was familiar, And the question seems here to be 
viewed as one of great doubt and difliculty. And this decision 
seems to result from the bankrupt laws, by which the joint claim 
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is postponed, unt.l after all separate debts are paid. And this rule 
is by the chancellor adopted finally, upon the ground mainly, it 
would seem, that the same rule should prevail in chancery as in 
bankruptey, which in England, as is well known, is really under 
the control of the chancellor also. Since that time this rule has 
been repeatedly, and almost constantly recognized in the English 
chancery, but without much farther investigation. Before that 
time, it had been constantly vacillating, upon the kindred subject, 
of the right of partnership creditors to prove their debts, under a 
separate commission, against one partner. The history of this 
subject is fully and clearly stated by the chancellor, in Munoy v. 
Munoy, (5 Johns. Ch. 60.) Lord Thurlow, in Ex parte Hodgson, 
(2 Brown’s Ch. R. 5,) established the rule in bankruptcy even, 
that a joint creditor might prove his debt, under a separate com- 
mission, and receive a dividend pari passu with the separate cred- 
itors. ‘This rule was acted upon, during all the time of Lord 
Thurlow, and until reversed and put back upon the ground estab- 
lished by Lord Hardwick, by Lord Loughborough, in Lx parte 
Elton, (3 Vesey, 238.) See this subject succinctly stated by Lord 
Eldon, in Ex parte Clay, (6 Vesey, 814.) But the numerous ex- 
ceptions, which have been engrafted upon this rule, even in bank- 
ruptcy, and the unsettled state of the practice in regard to it in 


England, show very fully to my mind, that, in principle, it rests 
upon no satisfactory basis, certainly not upon the principles of 


general equity. 

1. In the case of Sadler §: Jackson Ex parte, (15 Vesey, 52,) it 
is decided, that joint creditors may prove their debt, under a sepa- 
rate commission, for the purpose of receiving dividends pari passu 
with the separate creditors, there being no joint estate or solvent 
partner. ‘This shows, very clearly, that the rule itself rests upon 
no absolute equity. If it were so, an exception could not be ad- 
mitted upon a ground which, for every purpose except the bank- 
rupt laws, subverts the rule itself. And accordingly it is held, that 
if there be a solvent partner, the joint creditor cannot prove, under 
the separate commission. Kensington, Ex parte, (14 Vesey, 447.) 
And in £x parte Pinckerton, in note to Ex parte Clay, the chancel- 
lor allowed a joint creditor to prove his debt under a separate 
commission, there being no joint property, but a solvent partner, 
who was abroad and not expected to return; Lord Eldon con- 
stantly remarking, in almost all the cases which came before him 
upon this subject, in substance, as he did here in terms, ‘* What- 
ever be thought of the settled rule, he should adhere to it, on ae- 
count of the mischief arising from shaking settled rules, but ob- 
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served, that it seemed very singular, that the nature of the debt 
should turn upon the fact, whether there is joint property or not.” 
This contains a distinct admission, by so discriminating and cau- 
tious a judge as Lord Eldon, that the rule, as administered in 
bankruptey, rested upon no rational basis. 

2. Another exception which obtains in England, under the 
statutes of bankruptcy, is that a partnership creditor may be a pe- 
titioning crec itor for a separate commission, against one of the 
partners, and being so, is entitled to a dividend with the separate 
creditors. I have not examined the English bankrupt statutes, 
and this rule may be based upon them mainly, but whether so or 
not, it evidently subverts all equity, or principle, upon which the 
rule may be supposed to rest in a court of equity. 

3. Another mode in which the English court of chancery have 
dispensed with this rule, shows very clearly I think, that no confi- 
dence in its justice is there felt. It is now, I consider, a settled 
rule, in the English chancery, to treat all joint bonds, as several 
also, upon the ground of a supposed mistake in the execution of 
them, where there is not positive proof, out of the contract itself, 
that it was positively the intention of the parties to the bond, that 
it should be joint, and not several. This practice is treated as a 
virtual reforming of the deed, upon the ground merely that the 
parties must have intended to bind all the signers, for the whole 
debt and equally. Thomas v. Frazer, (3 Vesey, 399); Gay v. 
Chiswell, ubi supra; Burn v. Burn, (3 Vesey, 573); Thorne v. 
Jackson, (2 Younge & Col. 553); Wilkinson v. Henderson, (1 
Mylne & Keene, 582.) And although courts of equity may 
sometimes have applied this same rule of intendment to other 
cases, it is certain that its application here must have been intend- 
ed to get rid of the application of that rule of distribution of 
separate estate which would work manifest injustice if applied. 
But thus to save the necessity of infringing an absurd general rule, 
by what in others would be deemed scarcely less than a palpable 
evasion, can never be very creditable to a court of justice. It 
would be more dignified and more consistent with a just regard 
to truth, to abrogate the rule. 

In the case of Tucker y. Oxley, (5 Cranch, 34,) the case of a 
partnership creditor during the existence of the first U. S. bank- 
rupt law, the supreme court of the United States held, that part- 
nership creditors were entitled to prove their debts, for the purpose 
of receiving a dividend, under a separate commission, and that 
equity alone could restrain such joint creditor. The reasoning of 
so distinguished a jurist and judge as Ch. J. Marshall, in this case, 
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fully shows that he esteemed the partnership obligation precisely 
the same upon each partner, that any separate individual contract 
was, and that equity could only restrain the joint creditors, until 
they had exhausted the joint fund ; and that then they must, even 
in equity, come in for the balance, the same as other creditors of 
the separate partners. ‘This view of the case is still more strongly 
confirmed by the doubts of Mr. Justice Story (in 1 Eq. Jur. 626, 
note,) whether the case of Dwaynes v. Noble had not in fact abol- 
ished all ground of preference between joint and several creditors, 
We think it clearly has, so far as the separate property of the 
partners is concerned, and that this is our universal principle of the 
law merchant, or of the law of partnership, which is a department 
of that law. But the right to a preference of the partnership 
creditors, in regard to partnership funds, rests upon a different 
basis, as we have attempted to show in the case of Washburn v. 
Bellows Falls Bank. Wence we conclude, that this rule, giving 
the separate creditors the exclusive right to the separate property 
of the partners, until their debts are paid, is merely a rule of con- 
venience, for the distribution of funds, under the English bankrupt 
laws, and that it has no foundation in general equity. In saying 
this we are not unmindful, that Chancellor Kent, in the late edition 
of his Commentaries, (3 vol. 65, 66, and notes,) still adheres to the 
opposite rule, and that he is supported by many respectable Amer- 
ican cases, which are cited by him, some more, and some less in 
point. But we understand that the entire distinction between 
separate and partnership creditors, even as to partnership funds, is 
disregarded in P n: ylvania and in Georgia. Bell v. Newman, 
(5 Serg. & Rawle, 78; 1 Ashmead, 347); Ex parte Stebbins § 
Mason, (R. M. Charlton, 77.) And although no case perhaps has 
taken precisely the ground here adopted, we still think it the only 
ground which -can be maintained upon general principles of equity. 
In this particular case, there being no joint estate or solvent part- 
ner, the orators could not exclude the defendants from a share in 
the separate estate of each partner, even under the English bank- 
rupt laws. The parties, therefore, standing precisely equal in point 
of equity, and the defendants having first attached, and thereby 
gained a prior right at law, must be permitted to pursue it. And 
so far as this particular case is concerned, we pursue precisely the 
English rule, since the case of Devaynes v. Noble. But the 
English courts held this doctrine to be an exception to the general 
and only rule of equity. 

We have said nothing upon the ground alleged in the bill of 
the fraud attempted by the defendants in representing, that they 
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had attached the goods before they in fact had, for we did not sup- 
pose the orator seriously expected to prevail upon that ground ; 
that was just such a falsehood as he might have expected, and to 
put confidence in such an assertion, was his own folly. I have 
said nothing of the argument for the preference in this case, which 
is sometimes used, that the separate creditors have given credit to 
the separate property and the joint creditors to the joint property, 
for the reason that there is no truth in any such assumption. 

The result of all the decisions in the state upon this subject now 
is—1. That at law both separate and joint creditors may attach 
either separate or joint property, and upon execution sell it in sat- 
isfaction of their judgments, without regard to the equities of the 
debtors. 2. That in equity, by the very law of partnership, the 
partnership effects are pledged to each separate partner, until he is 
released from all his partnership obligation. But that this lien is 
solely under the control of the partners, and it would follow 
doubtless if the partnership be dissolved, and the effects assigned 
to one partner, this pledge or lien is gone, as was held in Ex parte 
Ruffin, (6 Vesey R. 119.) But that while the partnership con- 
tinues, this equitable lien, existing for the benefit and security of 
the separate partners, may be reached in a court of equity by the 
creditors, as the only mode of fully carrying into effect the situa- 
tion of the parties at the time of forming the association. 3. That 
a partnership contract imposes precisely the same obligation upon 
each separate partner, that a sole and separate contract does, and 
that it is not true, that in joint contracts, the creditor looks to the 
credit of the joint estate, and the separate creditor to that of the 
separate estate; and that there is no express or implied contract 
resulting from the law of partnership, that the separate estate shall 
go to pay separate debts exclusively. But that, as the partnership 
creditors in equity have a prior lien upon the partnership funds, 
chancery will compel them to exhaust that remedy before resorting 
to the separate estate. But that beyond this, both sets of creditors 
stand precisely equal, both at law and in equity. 

The decree in this case must be reversed, and the following 
mandate sent to the court of chancery. “ The bill of Bardwell v. 
Perry wust therefore be dismissed in the court of chancery, there 
being no joint estate out of which the plaintiffs can be compelled 
to take their satisfaction, but we recommend the chancellor, that no 
costs be allowed the defendants, in the court of chancery.” In 
this court they are entitled to their costs, as matter of right. 
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Circuit Court of the United States, Massachusetts District, September, 
1817, at Boston. 






Perry Manvuractvrine Co. v. Brown, Harris & Co. anv Trustees, 









Insolvent law of Massachusetts; —The want of a seal renders a messenger’s 
warrant invalid ; — Second petition upon the same facts; — Effect of warrant 
and publication ; — Lien by attachment ; — Jurisdiction ; — State laws ; — Con- 
stitutional law ; — Trustee process. 












Tuis action (with two others between the same parties) was 
upon notes for about $7,000, specially payable in New York. 
The plaintiffs are of another state, and the defendants of Massa- 
chusetts. The defendants have taken the benefit of the Massa- 
chusetts insolvent act. It was admitted that the claims were not 
barred by the insolvent proceedings, and the question was upon 
the attachment. The attachments were made after the publication 
under the insolvent act, and before assignees were appointed, and 
before the attached property had been taken possession of either 
by the messenger or the assignees. The plaintiffs claimed the 
property by reason of their first actual possession, suing in the 
national court, upon demands not affected by the local insolvent 
law. The assignees claimed by virtue of the local act, which vests 
in them all the debtor’s property, whether taken possession of or 
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not, by relation back to the publication. 

The plaintiffs’ also contended that the insolvent proceedings, 
under which the assignees claimed, were void, inasmuch as there 
had been prior proceedings, including publication and choice of 
assignees, Which had been abandoned without application to the 
supreme court, by the authority of the master alone, because the 
warrant was proved to have been without a seal; and the second 
proceedings were upon the same state of facts with the first, no 
new indebtment being averred or proved. 
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Rufus Choate and R. H. Dana, Jr. for the plaintiffs. 
C. P. and B. R. Curtis for the defendants. 








Woopsvry J. delivered the opinion of the court, in favor of the 
assignees, and made the following points: 

(1) The want of a seal to a warrant to a messenger, in proceed- 
ings in insolvency is fatal to its validity. The master in chancery 
is justified, when discovering it, to treat the whole proceedings as 
































teres! 












mre hislae MBAS Samal 










a 








U. S. CIRCUIT COURT, MASSACHUSETTS. 265 





void, and to allow a new petition and warrant. (2) The debts set 
out in the second petition, to the amount of two hundred dollars, 
are presumed to be the same referred to in the first petition; the 
second being a substitute and not an additional petition for a new 
case. (3) The warrant to the messenger, and the publication in 
the newspapers under the insolvent law of Massachusetts, divest 
the debtor of his estate, so that title cannot be made under or from 
him after that date, by attachment or trustee suit. (4) The crea- 
tion of liens or titles in those ways is governed by the local and 
state laws, where no acts of congress or articles of the constitution 
control them. ‘The decisions by the state courts govern the con- 
struction of such state laws. (5) The decisions, which have been 
made by the courts of the United States against the validity of in- 
solvent discharges by state laws, in actions on contracts made or 
to be performed out of the state and prosecuted in those courts, by 
non-residents, are decisions not on the formation of liens and titles, 
but on discharges from them and from contracts. (6) Such de- 
cisions rest on acts of congress as to forms of process, and on 
clauses in the constitution against state Jaws, impairing the obliga- 
tion of contracts, and on the principle not to give to state laws an 
extra territorial operation. (7) Where the insolvent proceedings 
led to an appointment of a messenger and a valid warrant and 
publication in May, 1846, but no possession was taken of the 
estate situated in Massachusetts, nor actual notice to a holder of it 
till the 24th of November in that year, yet a trustee action, in 
which the writ was served the 18th of June, 1846, on the holder 
of the property will not defeat the inchoate title obtained by the 
messenger in May, and afterwards on the 18th ef June, 1846, con- 
veyed by him to the assignees. (8) The estate in this case being 
situated within the limits of Massachusetts, and the jurisdiction of 
her laws and courts, it is not exonerated from their operation, nor 
from the rule, that the title to it is to be governed by the /ex rei 
sila. (9) Nor does it come under any exception by the debtor’s 
residence ex domicilio, as that was also in Massachusetts; and the 
creditor being a non-resident, and the contract payable abroad, 
and the trustee action in a court of the United States, does not 
make the estate foreign, or the laws foreign, which must govern 
the formation of the lien or the transfer of the title. 

It is understood that the cases are to be carried up to the su- 
preme court of the United States. 
VOL. X.— NO. VI. <3 
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Supreme Court of Pennsylvania, July Term, 1847. 
Martcain v. Marcnin. 


A wife's insanity is not a bar to a divorce for adultery committed by her when 
she was insane. 

Her confession of the fact is competent evidence of it, only when it iscorrobo- 
rated by circumstances of it, and free from suspicion of collusion. 

The confession of her paramour is evidence against her only when it has been 
communicated to her, and confirmed by her. 

The fact of adultery may be proved by evidence of circumstances. 


Tis was an appeal from a sentence of divorce a vinculo ma- 
trimonii, pronounced against the appellant by the common pleas 
of Columbia county. ‘The libel charged adultery, with the usual 
averments of time and circumstances ; in support of which the 
following depositions taken on commission were adduced. 

Clauna H. Freck, proved the appellant’s marriage with the 
appellee, in May, 1840. 

Samuel Yerks. I am acquainted with James H. Matchin and 
Christiann Matchin, his wife. Doctor Yerman, Michael Grier, 
and myself, went to Matchin’s house, in the middle of February, 
1846, and found Mrs. Matchin alone in the room with her 
children. In a little while, Lydia Matchin came in. Grier 
beckoned her to leave, and she went out. Yerman stated there 
was a report that she had had criminal connection with Benjamin 
Williams. She denied it, began to ery, and went out. Ina few 
minutes, she returned. Yerman asked if she wished any of us 
to leave the room. She said Yerks and Grier might walk out, 
and we did. In a few minutes, Yerman called us, and we re- 
turned. Then Yerman said to her, “I want you to say before 
these men, what you said to me.” He asked her if she had 
criminal connection with Williams; and she said she had. He 
told her it was reported she had criminal connection with him in 
his barn; and she admitted that it was true. 

Michael C. Grier swore to the facts detailed by the preceding 
witness, and that Williams also had confessed the fact. 

Mary Lurger. \n January, 1846, on a Tuesday evening, Mrs 
Matchin came to our house as usual. She looked at the watch 
when she came and when she went out. She said she would 
have to return home, her child would be fretting; and I went to 
the window to look which way she went. She went up the alley 
towards Williams’s barn, which is not in the direction of her house. 
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It was about seven o’clock in the evening. She went alone the 
length of our lot, and stopped there till Williams passed me and 
overtook her; and they went together out of my sight towards his 
barn. I stood at my gate when he passed me. I saw John C. 
Grier, coming from the direction of Williams’s barn, shortly after 
he and Mrs. Matchin went up. 

John C. Grier. On the 27th January, 1846, Matchin told me 
he suspected his wife’s fidelity ; that she had an appointment with 
Williams that evening at his barn; and he asked me to go there 
at the time and watch them. I refused; but on his further 
urging, consented, if some one would go with me. He said 
Vorhees would go. At half-past six o’clock we left my store, pre- 
pared with matches and lanterns, and proceeded to the stable used 
by Vorhees as a lumber-yard, opposite Williams’s barn. About 
ten minutes before seven o’clock, Williams came and opened the 
stable door which leads into the alley, and stepped into the alley, 
holding the door partly in his hand for a moment, and looked up 
and down the alley; then closed the door and walked down the 
alley to the street opposite Matchin’s house; came back to the 
door, stood by it, and a dog commenced barking at him. He 
picked up something, threw it at the dog, and chased him away. 
Then he went down the alley and stood in the street opposite 
Matchin’s house. While he was standing there, Mrs. Christiann 
Matchin came up the alley to Williams’s stable-door, and stopped 
there, and looked up and down the alley a few minutes, and then 
went down the alley to the corner of Lurger’s stable, where she 
was met by Williams, who came up the alley from towards 
Matchin’s house. They joined arms and went towards Williams’s 
stable-door, at which point they were met by some one coming 
down the alley. ‘They went up the alley; Mr. Vorhees followed, 
and soon returned. We then lit our lamp, went down the alley 
past Lurger’s house, and saw Mary Lurger standing inside of the 
gate of her porch; passed Williams’s wood-house, the door of 
which stood partly open. 

Archibald G. Vorhees proved the same facts. 

Lydia Matchin. 1 am acquainted with the parties, and lived 
with them on the 27th January, 1846, and for some time before. 
On the morning of that day, Mrs. Matchin told me she had an 
appointment to meet Williams at his barn. I told this to James 
H. Matchin the same morning. She left the house that evening 
about seven o’clock, and returned home about eight. Her dress 
was disordered ; there was straw on it, and I picked some of it 
off. The same evening she told me that she had met Williams 
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in the alley near his barn; that they became alarmed, went up 
the alley past the Episcopal church, and through the door of Wil- 
liams’s wood-house ; that she remained there till Williams went 
into the garden, whistled for her, and went with her into the barn ; 
and there had connection with her. 

John Cooper proved the confession of Williams to the same 
facts; and that he had immediately fled, in fear of a prosecution 
for adultery. 

The appellant gave no evidence, but appealed from the sen- 
tence to this court, where the cause was argued for her by Jordan 
and Cooper, for the appellee. 


Ginson, C. J. Though we are bound to determine this appeal 
on the depositions sent up with the record, they contain enough 
to warrant a concurrence on the general belief that the appellant 
was insane; for no woman in her senses, however lost to shame, 
would apprize her husband’s kinswoman, by whom her confi- 
dence would certainly be betrayed, of an assignation with a para- 
mour. But a wife’s insanity, though so absolute as to have effaced 
from her mind the first lines of conjugal duty, would not be a 
defence to a libel for adultery, though it would be a defence to 
an indictment for it. The offence is a social, as well as a moral 
one ; and it is agreed by the civilians to be less grievous to the 
sufferer, though the immorality is the same, when it is committed by 
the husband whose transgression cannot impose a supposititious 
offspring on the wife, than it is when committed by the wife 
whose transgression may impose such an offspring on the hus- 
band; and hence it probably was—thongh the kindred fault of 
barrenness was also cause of divorce —that the right of repudia- 
tion was conferred, in the primitive ages, to the husband ; for 
there is no instance of an exercise of it by a wife till the time of 
Cicero, or shortly before it. (Cooper’s Notes to Justinian, lib. 1, 
tit. 9, § 1, p. 435.) A libel for divorce is said to partake of the 
nature of a criminal proceeding ; but the primary intent of it is 
undoubtedly to keep the sources of generation pure, and when 
they have been defiled, the preventive remedy is to be applied 
without regard to the moral responsibility of the subject of it. It 
is true that neither the canon law, nor our own statute, makes 
any distinction as to the sex ; but that the legislation of England, 
to which the dissolution of marriage in that country exclusively 
belongs, is guided by an opposite principle, is proved by its 
readiness to divorce for the adultery of the wife, and its reluctance 
to divorce for the adultery of the husband. There have been 
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but two instances of the latter; and in each of them the offence 
was marked with such circumstances of brutality, that a continu- 
ance of the nuptial relation would have reflected the husband’s 
disgrace on the wife. The distinction is said to be preserved in 
the laws of many other countries; and though it is not expressly 
preserved in the application of the remedy under our own, we 
are nevertheless at liberty to conclude that insanity might be a 
bar to divorce at the suit of the wife, when it would not be a bar 
to divorce at the suit of the husband. ‘To say the least, adultery 
committed under the irresistible impulse of that morbid activity of 
the sexual propensity which is now universally known to medical 
men by the name of erotic mania, would certainly be ground of 
divorce, though not of indictment. The great end of matrimony, 
is not the comfort and convenience of the immediate parties, 
though these are necessarily embarked in it, but the procreation 
of a progeny having a legal title to maintenance by the father ; 
and the reciprocal taking for better for worse, for richer for poorer, 
in sickness and in health, to love and cherish till death, are im- 
portant, but only moral conditions of the contract, and no more 
than auxiliary to the principal purpose of it. The civil rights 
created by them may be forfeited by the misconduct of either 
party ; but though the penalty can be incurred so far as the parties 
are concerned, only by a responsible agent, it follows not that 
those rights must not, so far as public policy is concerned, give 
way without it to the paramount purposes of marriage — the pro- 
creation and protection of legitimate children, the institution of 
families, and the creation of natural relations among mankind ; 
from which spring all the civilization, virtue, and happiness, to 
be found in the world. The ?’ surdity of the dogma that marriage 
is a sacrament, and dissoluble only by the head of the church, in- 
stead of a political status subject to the power of the state, is 
manifest. 

So far I have treated the subject as if the evidence made out a 
case of moral insanity, though, in point of legal effect, it does 
not. Does it prove the corpus delicti ? 

Were the wife’s confession suflicient to prove it, the evidence 
of it would be ample, for she distinctly acknowledged it before 
the session of her church: indeed she seems to have made only 
a show of persistance in denying it, and to have considered that 
she had done nothing very wrong. Considering her bringing up, 
which is admitted to have been of the most careful and exemplary 
kind, this bluntness of the moral sense seems to have been a de- 
fect in the constitution of her mind. It is a rule of policy, how- 
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ever, not to found a sentence of divorce on confession alone. 
Yet where it is full, confidential, reluctant, free from suspicion of 
collusion, and corroborated by circumstances, it is ranked with the 
safest proofs. There is no doubt as to the nature of the rule, or 
difficulty in its application to the evidence before us. The facts 
resulting from it are, the wife’s disclosure of the assignation to 
her husband’s kinswoman; her absence at the indicated hour; 
her visit to a neighbor immediately preceding it; her abrupt ter- 
mination of it, and feigned excuse for going ; her presence at the 
appointed time and place in company with the man she was to 
meet; the shifting of their ground at the approach of an intruder ; 
the disordered appearance of her clothes when she came back ; 
her declaration to her confidant the same evening, and her con- 
fession to the church session next morning ; — these together make 
up the sum of plenary proof. ‘To say nothing of the confession 
of her accomplice, which, not having been communicated to her 
and confirmed by her, was not evidence to affect her, there was 
enough for the purpose of inculpation, without the confession of 
either. It is a fundamental rule, said Lord Stowell, in ZLoveden 
v. Loveden, (2 Haggard, 2,) that itis not necessary to prove the di- 
rect fact of adultery ; for, being committed in secret, it is seldom 
susceptible of proof, except by circumstances which, however, are 
sufficient whenever they would lead the guarded discretion of a 
reasonable and just man toa conclusion of guilt. On this prin- 
ciple, a wife’s visit with a man to a brothel, or to a man at his 
lodgings, has been held sufficient proof of it, because it is im- 
possible to assign an innocent motive for such a meeting ; nor can 
an innocent motive be assigned for her meeting a man in the dark 
at a barn-door in a secluded alley, with the stealthy and shrinking 
timidity of conscious impropriety. That the preconcerted de- 
sign was partly put in act, is as convincing evidence of the con- 
summation of it, as would be the testimony of an eye-witness to 
the fact. There was nothing but the will of the parties them- 
selves to prevent it. We are of opinion, therefore, that the sen- 
tence is sustained by legal and sufficient proof. 
Sentence aflirmed. 
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ACCESSION, 

Where one having hired the use of 
certain personal property, wrongfully 
converted it by annexing it to and 
making it a part of his real estate, and 
then sold the real estate to a third per- 
son who had no notice of the facts; 
held, that the party injured could not 
reclaim his property from the purchaser, 
but his only remedy was by action 
against the original wrong-doer. Fry- 
att and Campbell v. The Sullivan Com- 
pany, 529. 


ARBITRATION AND AWARD. 

The power of arbitrators is confined 
to the matters submitted, and if they 
exceed that limit, their award will in 
general be void. Butler v. The Mayor, 
§c. of New York, 329. 

2. Oral evidence may be given to 
invalidate an award by showing that 
the arbitrators exceeded their powers, 
though the submission and award are 
in writing and under seal. J. 

3. The rule is the same in this respect 
both at law and in equity. Jd. 


ASSUMPSIT. 

Where services have been performed 
under an agreement that they should be 
paid for in goods; guere whether com- 
pensation can be recovered under the 
common counts. Pomeroy v. Under- 
hill, 388. 

2. On a hearing before referees in an 
action for services performed under 
such an agreement, where the declara- 
tion contained only the common counts, 
the defendant objected that the proof 
did not sustain the declaration, and that 
upon the testimony the plaintiff was not 
entitled to recover. He/d, that the ob- 
jection was too general to raise the 
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[Selections from 7 Hill’s (N. Y.) Reports.] 





question whether the plaintiff should 
not have declared Specially upon the 
agreement. Ib. 


BANKRUPT. 

Where the defendant obtains a bank- 
rupt discharge after suit brought, the 
plaintiff will be allowed to discontinue 
without costs. Per Bronson, J. Camp 
v. Gifford and Seymour, 169. 

2. Otherwise, however, if the dis- 
charge be obtained before suit brought. 
Per Bronson, J. Id. 

3. In assumpsit against G. and S. as 
joint debtors, both of whom were 
served with process, they united in a 
plea of non-assumpsit, and S. pleaded a 
bankrupt’s discharge granted before suit 
brought. He/d, that the plaintiff could 
not be allowed to discontinue as to 8. 
except on payment of costs. Jd. 

4. A fine imposed upon a party by 
the court of chancery for the wilful vio- 
lation of an injunction is not affected by 
his discharge under the bankrupt law. 
Spalding v. The People, ex rel. Backus, 
301, 

5. Where a supreme court commis- 
sioner, after a party had been imprisoned 
for the non-payment of such fine, grant- 
ed a habeas corpus, and made an order 
releasing him from custody, on the 
ground of his having been discharged 
under the bankrupt law, Ae/d, that the 
order was a nullity, and that the court 
which imposed the fine might direct a 
re-commitment. J. 


BILLS OF EXCHANGE AND PROMISSORY 
NOTES. 

A check drawn in this state upon a 
bank in Mississippi, payable in current 
bank notes, is not negotiable. 
The Pheniz Bank, 359. 


Little v. 
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2. Where a negotiable check, paya- 
ble on demand, was drawn in this state 
upon one of the Mississippi banks, and 
not presented for payment until more 
than ten months after its date, the bank 
having suspended a few days before the 
presentment, and being at the time in- 
debted to the drawer: He/d, that the 
holder could not recover against the 
drawer, as the latter had sustained loss 
by the delay in making presentment. 
db. 

3. One who indorses a negotiable 
promissory note in blank, merely en- 
gages to pay upon the usual conditions 
of demand and notice; and parol evi- 
dence is not admissible to vary the legal 
effect of his undertaking. Hail v. New- 
comb, 416. 

4. Where F. made a promissory note 
payable to H. or order, and N. indorsed 
it in blank for F.’s accommodation, with 
knowledge that the latter intended to 
obtain money upon it from H., who aec- 
cordingly took the note and advanced 
the money: He/d, that N. could not be 
made liable to H. as guarantor or maker, 
but only as indorser. J). 

5. The cases of Herrick v. Carman, 
(12 Johns. R. 159,) and Tilman v. 
Wheeler, (17 Ib. 176.) commented on 
and explained, and that of Nedson v. 
Dubois, (13 |b. 175,) overruled. JA. 

6. A notarial certificate, stating that 
notice of protest was served, &c., by 
putting the same in the post office, di- 
rected, &c., is a sufficient compliance 
with the statute, (2 R. S. 212, § 46, 
2d ed.) though it do not expressly 
state by whom the service was made. 
Barber and others v. Ketchum, 444, 

7. Since the act of 1835, (Sess. L. 
of 1835, p. 152.) the certificate need not 
specify the reputed place of residence 
of the party notified, nor the post office 
nearest thereto. /h, 

8. A written order or request by one 
person to another, for the payment of a 
specified sum of money to a third per- 
son, absolutely and at all events, is a 
bill of exchange, and the acceptance of 
it must be in writing. Pope v. Luff, 
577. 

9. Where such an order was pre- 
sented for acceptance, and the drawee 
refused to accept, but promised to pay 
the person in whose favor it was drawn 
by a given day; held, that the latter 
could maintain no action against the 


drawee, though he had funds of the 
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drawer in his hands at the time, and 
ought in justice to have accepted. Jb. 


CARRIER. 

In an action brought to charge a 
railroad company as common carriers 
for the loss of an overcoat belonging to 
a@ passenger, it appeared that the coat 
was not delivered to the defendants, but 
that the passenger, having placed it on 
the seat of the car in which he sat, for- 
got to take it with him when he left, 
and that it was afterwards stolen. Held, 
that the defendants were not liable. 
Tower v. The Utuea and Schenectady 
Railroad Company, 47. 

2. An association was formed be- 
tween certain shippers on lake Ontario, 
and the owners of canal boats running 
between Albany and Oswego, for the 
transportation of goods between the 
city of New York, and the ports and 
places on lake Ontario and the river 
St. Lawrence. The agent of the asso- 
ciation en‘ered into a contract with the 
plaintiff to transport his goods from the 
city of New York to Ogdensburgh, and 
the goods were lost on the lake passage 
after they left Oswego. Held, that the 
members of the association were jointly 
liable, though the owners of the canal 
boats had no interest in the vessels on 
the lake. Slocum and others v. Fair- 
child, 292. 

3. An exception of the dangers of 
the lake in such a contract does not ex- 
empt the carrier from liability for loss 
happening through want of ordinary 
care. Ih. 

4. A common carrier cannot restrict 
his liability as such by a mere notice ; 
and quere, whether he can do so by an 
express contract. Per Hopkins, Sena- 
tor. Th. 

5. The master of a canal boat laden 
with merchandise, being in the city of 
New York, obtained from the defend- 
ants, who had been engaged for several 
years in towing vessels upon the Hud- 
son river, by means of steamboats, a 
yermit in the following words: ‘* Capt. 
HI. of steamboat N., take in tow for 


Albany canal boat A. &c., at the risk 
of the master and owner thereof, and 


collect $30.’’ The permit was deliv- 
ered to the captain named in it, who 
accordingly took the canal boat in tow, 
the master and hands remaining on 
board in charge of the boat and her 
cargo, and while proceeding up the 











river in the night time she was run 
upon a rock and she and her cargo 
lost. In an action to recover for the 
loss on the ground of unskilfulness or 
want of care in the navigation, the su- 
preme court decided that the defend- 
ants were not liable even for gross 
neglect; the permit being evidence 
that the plaintiffs agreed to take upon 
themselves all risks. He/d, that the 
decision was erroneous. Alerander v. 
Greene and others, 533. 

6. Whether the defendants in such 
case should be regarded as common-car- 
riers of the canal boat and her ear- 
go, and held liable accordingly, quere. 


Ib. 


CASES OVERRULED, DOUBTED, OR EX- 
PLAINED 

Allen v. Pell, (4 Wend. 506,) com- 
mented on and limited. Whitbeck v. 
Skinner, 53. 

Brown v. Treat, (1 Hill, 225,) ex- 
plained and limited. Suydam and others 
v. Smith and others, 182. 

Brown v. Treat, (1 Hill, 225,) dis- 
approved. Per Wricut, Senator. 
McDuffie v. Beddoe, 578. 

Brown v. Kimball, (25 Wend. 259,) 
limited. Per Watwortu, Chancellor. 
Northrop v. Wright, 476. 

Cole v. Savage, (10 Paige, 583,) 
commented on and disapproved. Post 
v. The Bank of Utica, 391. 

Herrick v. Carman, (12 Johns. R. 
159,) commented on and explained. 
Hall vy. Newcomh, 416. 

McCoy v. Huffman, (8 Cowen, 84,) 
recousidered and overruled. Medbury 
v. Watrous, 110. 

Nelson v. Dubois, (13 Johns. R. 
175,) overruled. Hall vy. Newcomb, 416. 

Rogers v. Davis, (1 Aik. R. 296,) 
commented on. Note (¢) to Cornell v. 
Barnes, 37. 

Sickles v. Frost, (15 Wend. 559,) 
commented on and limited. Whitheck 
v. Skinner, 53. 

Smith v. Mumford, (9 Cowen, 26,) 
commented on. Note (e) to Cornell v. 
Barnes, 37. 

Stiles v. Stewart, (12 Wend. 473,) 
commented on. Note (e) to Cornell v. 
Barnes, 37. 

Supervisors of Albany v. Dorr, over- 
ruled. 

Tillman v. Wheeler, (17 Johns. R. 
159,) commented on and explained. 
Hali v. Newcomb, 416. 
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Van Kleeck v. The Dutch Church of 
New York, (20 Wend. 574.) com- 
mented on and explained. Aupv. Van 
Cortland and another, 346. 

White v. Cole & Thurman, (24 
Wend. 116,) commented on and limit- 
ed. Moak v. Guion, 58. 


DIVORCE. 

The amount to be allowed the wife 
for permanent alimony, on decreeing a 
divorce or separation, depends upon the 
circumstances of each case, e. g. the 
rank and condition of the parties, the 
fortune of the husband, his conduct 
towards the wife, &c. Burr v. Burr, 
207. 

2. Where the husband was worth 
near a million of dollars, with but one 
relative having any claim upon his 
bounty, and it appeared that he had 
treated his wife with great cruelty for 
many years, the chancellor, on decree- 
ing a separation from bed and board, al- 
lowed her $10,000 a year for perma- 
nent alimony, to be paid quarterly dur- 
ing her life, and the court for the cor- 
rection of errors affirmed the decree. 
Ib. 

3. The court of chancery has power 
in such cases to decree that the allow- 
ance shall belong to the wife as her 
separate estate, with the right to dis- 
pose of such part of it as may remain 
at her decease, in case the husband 
survives her, by an instrument in the 
nature of a will. Jd. 

4. The decree may direct the allow- 
ance to commence from the time of 
filing of the bill, instead of the date of 
the decree, provided this be just under 
the circumstances. Jd. 


EVIDENCE. 

Declarations made by the payee of a 
negotiable promissory note, while he 
owns and holds it, are not admissible 
against one to whom it is subsequently 
transferred for value, though the trans- 
fer is after maturity. Paige v. Cag- 
win, 361. 

2. Various English and American 
eases relating to this subject reviewed 
and explained. Per Lorr, Senator. 


3. On the trial of a cause before 
referees, after the direct examination of 
a witness called by the defendant was 
closed, they adjourned the further hear- 
ing to a future day, for their own 
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accommodation, but with the consent of 
both parties, the plainuff saying nothing 
at that time as tu his intention to cross- 
examine ; and belure the arrival of the 
adjourned day the witness died. Held, 
that the referees had no right to reject 
the testimony called out by the direct 
examination, but were bound to con- 
sider it in making their report. Forrest 
v. Assam, 463. 

4. Otherwise, if the opportunity to 
cross-examine had been lost by the mis- 
conduct of the witness, or by the fault 
or negligence of the party calling him. 
Per Wauwortnu, Chancellor. Jo. 

5. ‘The declaration of one called as a 
Witness cannot be resorted to for the 
purpose of excluding him on the ground 
of interest; though otherwise as to the 
declarations of the party calling him. 
Per Watwortn, Chancellor. Ib. 

6. To entitle a will of real estate to 
be read in evidence after thirty years, 
Without proof of its authenticity, pos- 
session must appear to have been held 
in accordance with its provisions. Per 
Watwortn, Chancellor. Northrop v. 
Wright, 476. 

7. After the lapse of sixty years 
from the date of the will, its execution 
may be established without showing 
auy effort to procure the attendance of 
the subseribing witnesses, as they may 
be presumed to be dead. Per Wat- 
wortH, Chancellor. Lb. 

8. It will not be presumed in such 
case, however, without some evidence 
of ineffectual inquiry, that there are no 
persons living who can testify to the 
hand-writing of the subscribing wit- 
nesses. Per Watwortsu, Chancellor. 
Lb. 

9. A deed acknowledged in 1784 
may be read in evidence on the certifi- 
cate of the officer, though the certificate 
dves not state that the officer knew the 
person making the acknowledgment, or 
had proof of his identity. Per Wat- 
worth, Chancellor. Ib. 


INSURANCE. 

In an action on a policy issued by the 
Onondaga County Mutual Insurance 
Company, it appeared that the com- 
pany, with full knowledge that the 
policy had become void by an alienation 
of the property insured, assessed the 
plaintiff's premium note on account of 
losses which occurred after the aliena- 
tion, and collected the assessment : 


Held, that this did not revive the poli- 
cy, but was consistent with the right of 
the company to treat it as void. Neely 
v. The Onondaga County Mutual Fire 
Insurance Cumpany, 49. 

2. In an action on a policy issued by 
the Chenango County Mutual Jusurance 
Company, by which they undertook to 
insure the plaintiffs $750 on their pa- 
per mill, and a like sum on certaiu per- 
sonal property therein, the defence was, 
that the application did not mention al] 
the buildings standing within ten rods 
of the mill, agreeably to the following 
condition aunexed to the policy: ** Such 
application shall contain the place where 
the property is situated; of what mate- 
rials it is composed; its dimensions, 
number of chimneys, fire-places and 
stoves ; how constructed, and for whiat 
occupied; its relative situatiun as to 
other buildings ; distance from each, if 
less than ten rods; for what purpose 
occupied ; and whether the property is 
incumbered; by what and to what 
amount; and if the applicant has a less 
estate than in fee, the nature of the 
estate.”’ Held, that the condition re- 
Jated exclusively to applications for 
insurance upon buildings, and therefore 
furnished no ground of defence to the 
plaintiffs’ claim respecting the personal 
property covered by the policy. Trench 
v. The Chenango Muual Insurance 
Company, 122. 

1. A warranty in a policy must be 
strictly complied with, or the insurance 
will be void. Jd. 

4. In atime policy upon a vessel for 
one year from the 21st of January, 1835, 
it was stipulated that if she was at sea 
at the expiration of the term, the risk 
should continue, at the same rate of 
premium, until her arrival at the port of 
destination. She sailed from New 
York, intending to proceed to St. Barts 
and Curacoa, and then return; but 
after landing at those places, she went 
to St. Thomas for the purpose of taking 
in cargo, where she arrived on the 6th 
of January, 1836. Having encountered 
severe storms on her way to St. ‘Thomas, 
she was necessarily detained there for 
repairs until the 22d of January, 1536, 
when she commenced taking in cargo, 
and sailed for New York on the 30:h, 
but was stranded and lost on the voy- 
age. Jiid, that she was not at sea 
when the time specified in the policy 
expired, but in a port of destination, 
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and that the underwriters were therefore 
discharged. Hutton v. The American 
Insurance Company, 321. 

5. But if a vessel is driven by stress 
of weather from her voyage into a port 
of necessity, or is captured and carried 
there by superior force, she is stil] at 
sea within the meaning of such a policy. 
Per Watworth, Chancellor. Ih. 


LANDLORD AND TENANT. 

In assumpsit to recover the rent of 
demised premises, the tenant may avail 
himself of a breach of the landlord’s 
agreement to repair by way of recoup- 
ment, though not as a set-off. Whit- 
beck v. Skinner, 53. 

2. The cases of Al/en v. Pell, (4 
Wend. 506,) and Sickles v. Frost, (15 
Ib. 559,) commented on and limited. 
Tb. 

3. A covenant by a tenant to pay 
rent, founded upon a lease for five 
years not reduced to writing, is void for 
want of consideration. Semble. Cleves 
v. Willoughby, 83. 

4. Where the terms of a lease are in 
writing, parol evidence cannot be given 
to show that the landlord, at the time of 
executing it, promised to repair. J). 

5. There is no implied covenant or 
warranty on the part of the lessor of a 
dwelling house that the premises are 
tenantable. Jd. 

6. Whether the right to recover for 
use and occupation given by I R.S. 
748, § 26, is not limited to the period of 
actual occupancy, quere. Lh. 

7. In an action of covenant for the 
rent of a dwelling house, it appeared 
that, intermediate the date of the coven- 
ant and the time when the tenancy was 
to have commenced, the house was 
rendered unfit for use by the wrongful 
act of the landlord, whereupon the 
tenant refused to take possession : Ti /d, 
that the landlord was not entitled to 
recover. Th. 

8. In a lease for lives it was covenant- 
ed and agreed by and between the par- 
ties, that it should be lawful for the les- 
see, his executors, administrators or as- 
signs, to sell or dispose of his estate in 
the demised premises; provided they 
should first obtain the written consent 
of the lessor, his heirs or assigns, and 
pay to him or them, on every such 
sale or assignment, a tenth part of the 
purchase or consideration money for 
which the premises were suld. The 


lessee afterwards contracted to sell the 
premises, indemnifying against the les- 
sor’s claim for the tenth sale; and the 
purchaser went into possession under 
the contract, paid the principal part of 
the purchase-money to the lessee, but 
received from him no actual transfer of 
tile. Held, that the lessor’s maght to 
be paid the tenth sale was incomplete, 
the lessee not having parted with his 
legal interest in the premises; and that 
the former was entitled to no aid in 
equity. Livingston v. Stickles and an- 
other, 253. 

9%. In general a covenant or condition 
restraining the right of selling or as- 
signing leasehold property is not broken 
by any act of the lessee which falls 
short of divesting his legal estate. Per 
Netson, Ch. J. Jb. 

10. Otherwise, however, if it appear 
that the legal estate is continued in the 
lessee for the mere purpose of evading 
the covenant or condition, the equitable 
title having been transferred. Per New- 
son, Ch. J. Dh. 

11. Covenants and conditions of this 
nature are to be construed strictly as 
against the lessor. Per Netson, Ch. J. 
Ib. 

12. The property of boarders at tav- 
erns or boarding houses is not liable to 
distress for rent, although such property 
is not in their possession, but in the pos- 
session and actual use of the tenant, 
by their permission, and without the 
consent of the landlord. Semble. Stone 
v. Mathews, 428. 

13. A lease of a building was exe- 
cuted, reserving a specified rent, paya- 
ble quarterly in advance, under which 
the tenant oceupied during the entire 
term, but was prevented from having 
one room in the building, by a person 
in possession under a prior lease exe- 
cuted by the landlerd. Held, that the 
landlord was not entitled to distrain for 
any part of the rent. French v. Law- 
rence, 519. 


LIMITATIONS, STATUTE OF. 

An acknowledgment which will take 
a case out of the statute of limitations 
must be explicit and unconditional ; any 
suggestion which qualifies it, or repels 
the idea of a promise to pay, destroys 
the effect of what is said. Per Bearps- 
LEY, J. Cocks v. Weeks, 45. 

2. Where the proof was that the de- 
fendant said the demand ought to have 
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been paid before, and that he would 
pay it as soon as he conveniently could ; 
held, not sufficient to warrant the jury 
in finding an unqualified promise. Jd. 


MORTGAGE OF LANDS. 

T., being the owner of four lots of 
land and of a small farm of forty acres, 
the whole of which he had mortgaged to 
F. to secure the payment of $3000 in 
five years with annual interest, sold 
two of the lots and the farm to G., as 
trustee of B., who assumed the pay- 
ment of $2000 of the morigage as a 
part of the purchase-money. The con- 
veyance of the two lots stated the ex- 
istence of the mortgage. and that $ 1747 
of the mortgage money, together with 
the interest thereon, was to be a lien 
upon those lots, and be paid by G. as it 
became due. The farm was conveyed 
in like manner, charged with $253 of 
the mortgage money, together with in- 
terest; and G. afterwards so!d the same 
to A., subject to this lien, taking back 
a bond and mortgage for $ 1800 of the 
purehase-money. The $1800 mort- 


gage was assigned to the Bank of Or- 
leans by G., and he also conveyed the 


two lots to the bank, by a deed specify- 
ing the amount or part of F.’s mort- 
gage which was a charge on them, and 
providing that this was to be paid by 
the bank as it became due. He/d, ona 
bill filed by T., that the bank was 
bound to pay off and satisfy so much of 
F..’s mortgage as was intended to be a 
charge on the two lets, in order to re- 
lieve the residue of the premises from 
this part of the lien. The Bank of Or- 
leans v. Terrey & Gilbert, 260. 

2. Hid further, that the bank having 
omitted te pay its portion of F.’s mort- 
gage, in consequence of which the same 
was foreclosed, and the cashier having 
purchased one of the remaining lots 
upon the master’s sale, which lot was 
in equity discharged from the lien of 
the mortgage as between the bank and 
T., such purchase was improper, and 
should be set aside. Jb. 

3. The rule of equity that one placed 
in a situation of trust and confidence in 
reference to the subject of a sale, can- 
not be a purchaser on his own account, 
is not confined to a particular class of 
individuals, such as guardians. trustees 
and solicitors, but applies to all persons 
coming within its principle. Th. 

4. Accordingly, where a bank is 
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bound to pay off and discharge a mort- 
gage, so as to relieve the property of a 
third person from sale under a decree 
of foreclosure, and the cashier attends 
the sale as agent for the bank, and bids 
off the property on his own account, 
he must in equity be regarded as having 
purchased for the benefit of the bank. 
Ib. 

5. A statute authority by which a 
man may be divested of his estate must 
be strictly pursued. Sherwood v. Reade 
and others, 431. 

6. This rule applies to sales under 
mortgages given pursuant to the act 
** authorizing the loan of certain moneys 
belonging to the United States, deposit- 
ed with the state of New York,” 
passed April 4th, L837. Jd. 

7. Where a sale is advertised under 
the above act for the first Tuesday of 
February, and the premises are struck 
off to the highest bidder, the commis- 
sioners cannot re-sell until the third 
Tuesday of September following, though 
the money bid be not paid. Jd. 

8. If the commissioners re-sell imme- 
diately in such case, without waiting 
until the third Tuesday of September, 
the sale will be void. J. 

9. The commissioners have no right 
to sell on credit, nor to preseribe any 
terms of sale except such as are au- 
thorized by the act. JA. 


NATURALIZATION. 

An alien who arrived in this country 
since the act of congress passed March 
3d, 1813, applied to become a citizen, 
and it appeared that, during the five 
years next preceding his application, 
he had been in Upper Canada, though 
for a few minutes only, and without any 
intention of changing his residence ; 
held, that he was not entitled to be 
naturalized. Ex parte Paul, 56. 

2. In preceedings instituted for the 
purpose of naturalizing an alien, his 
residence cannot be established by affi- 
davit, but must be proved in court by 
the testimony of witnesses. Jn the mat- 
ler of an alien, 137. 

3. Nor are affidavits admissible to 
establish the alien's geod moral charac- 
ter, or his attachment to the principles 
of our government; though on those 
points his own oath is admissible. Jb. 

4. The oath of the alien, however, 
should be corroborated by other evi- 
dence. Semble. Ib. 
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NAVAL OFFICER. 

Trespass may be maintained in the 
courts of this state against an officer of 
the navy for illegally assaulting and 
imprisoning one of his subordinates, 
though the act was done upon the high 
seas, and under color of naval discipline. 
Wilson v. Mackenzie, 95. 


PLEDGE. 

An ordinary loan of a given number 
of shares of stock in- a corporation, 
amounts in substance to a sale, to be 
paid for in kind and quantity, and the 
title vests in the borrower. Per Wat- 
wortH, Chancellor. 
v. Allen, 497. 

2. Otherwise, if the stock, instead of 
being loaned, is pledged ; a pledge be- 
ing for security. and not for use. Per 
Watwortn, Chancellor, and Wricut, 
Senator. Th, 

3. Accordingly, if the pledgee sells 
the stock before the debt becomes due, 
it is a violation of his trust, although 
he afterwards purchases other stock of 
the same kind and value to be returned, 
unless there is some agreement, either 
express or implied, that he may do so. 
Per Watworth, Chancellor. Th. 

4. A. borrowed money of D.,a stock 
broker, on a note dated January 19th, 
1839, payable in sixty days; the note 
stating that the former had deposited 
with the latter two hundred and fifty 
shares of the stock of a certain bank 
as collateral security, with authority to 
sell the same, at the board of brokers, 
if the note was not paid at maturity. 
In an action by A. against D., after the 
note fell due, alleging an illegal dispo- 
sition of the stock, it appeared that, 
upon the giving of the note, the stock 
was immediately entered on the books 
of the bank in D ’s name, without any 
mark distinguishing it from other stock 
owned by him in the same institution ; 
that on the 25th of February, 1839, D. 
had but seventy-two shares of stock 
standing in his name upon the books 
of the bank, the residue having been 
pledged as collateral security for loans 
made to him; that stock of the same 
kind was then selling for $99,50 per 
share, though previously, and ever 
since, the market price was considera- 
bly less; and that after the note fell 
due, the seventy-two shares were sold, 
and the proceeds applied upon it. Held, 
that A. was entitled to recover for all 
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the stock deposited, except the seventy- 
two shares, at the rate of $99.50 per 
share, though he had neither paid nor 
tendered the balance due on the note. 
1b. 

5. D. offered to prove on the trial 
that where stock was depusited with 
brokers as collateral security, it was the 
general usage for them to hypothecate 
or dispose of it at pleasure, and on pay- 
ment or tender of the principal debt, to 
return an equal number of shares of 
the same kind. AHe/d, that the usage 
was not only contrary to law, but in- 
consistent with the contract between 
the parties, and that the evidence was 
therefore inadmissible. Jd. 

6. The contract did not give D. the 
right of selling the stock secretly at the 
board of brokers at any event, but he 
was bound to put it up openly, and of- 
fer it to the highest bidder, stating that 
it was pledged to secure the note, with 
authority to sell, &c. Per WaLwortn, 
Chancellor. Ib. 


PRINCIPAL AND AGENT. 

Where an agent, having a sum of 
money in his hands belonging to the 
principal, is directed to remit it by 
purchasing and forwarding a bill of 
exchange, he should purchase the bill 
with such money, and not by using his 
own credit. Hays v. Stone and others, 
128. 

2. The law will not permit an agent 
to violate his instructions with impuni-_ 
ty, nor to use the property of the prin- 
cipal for his own profit. Per Bearps- 
Ley, J. Jb. 

4. Otherwise, had S. purchased the 
bill with the money of H.; or had H., 
after receiving the bill, and with full 
knowledge of the manner in which it 
had been purchased, chosen to adopt 
the transaction and treat the bill as his 
own. Per Bearpstey, J. Jd. 


PRINCIPAL AND SURETY. 

A. executed a covenant by which he 
undertook to become surety for the 
faithful performance of B.’s covenant to 
pay rent. Held, that A.’s covenant 
was valid, though the covenant of B. 
was void for coverture. Azmiall v. 
Newell, 116. 

3. Accordingly, where time is given 
to the principal debtor, without the as- 
sent of the surety, though but for a day, 
he is discharged. J. 
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Tue Princrptes or PLeapinc, BY 
Bevertey Tucker, Proressor or 
Law in THE University or WIL- 
LIAM AND Mary, Virginia. Boston: 
C. C. Little and James Brown. 1847. 
12 mo. pp. 220. 


This is a small treatise (we like it all 
the better for that) upon an important 
branch of the law of remedy. It is 
good in matter, and quite original in 
manner and form, for a law book. It is 
dedicated to Simon Greenleaf, Esq., 
professor of law in Harvard University, 
Cambridge, Massachusetts. This dedi- 
cation pleases us. We are glad to see 
“William and Mary,” from the Old 
Dominion, shaking hands with ‘** Har- 
vard *’ of the Old Bay State. Men, 
eminent for their attainments in law, as 
in other sciences, like stars of the first 
magnitude, see eye to eye. They fear 
not, but rejoice in each other’s light. 
Harvard University was founded in 
1636, to further the sons of the pilgrims 
in piety, morality and learning. The 
university of William and Mary was 
founded in 1692, ‘‘ that the youth of 
Virginia might be piously educated in 
good letters and manners.’’ They have 
both answered well the end of their in- 
stitution. Already has the country reaped 
from them a rich harvest of scholars, 
books, and gentlemen. 

Men of genius are apt to seek out 
fields of labor where moderate efforts 
must be rewarded with brilliant results. 
But Mr. Tucker grapples at once with 
the dry and technical subject of *‘ plead- 
ing ’’ — content with the consciousness 
of doing good to thousands who may be 
unaware of the noiseless source of their 
increased happiness ; and truly, to im- 

rove the practical administration of 
justice, and gain for it the good will of 
the people, is an object worthy of the 
highest genius. 


The dedication, which is a test of an 
author’s common sense, is written in 
the true spirit. It evinces a love of his 
subject, and a conviction in the mind 
of the writer, that his book is not un- 
worthy to be associated with the name 
of the distinguished jurist to whom it is 
dedicated by permission. 

Mr. Tucker is a sincere admirer of 
the science of pleading. He sees in 
the original system ‘‘ a beauty, a symme- 
try, and a fitness for all the purposes 
of justice, on which it would be idle to 
attempt any improvement.’’ He admits, 
however, that the system, like all an- 
cient structures, has some rubbish 
around it which it might be well to 
remove, he would also translate some 
of its mystical formulas into plain Eng- 
lish of the present day. 

Mr. Tucker begins by stating the 
object of all judicial proceedings to be 
to ascertain and do justice between the 
parties, and to secure an accurate record 
of the case. The law, he says, should 
be uniform and certain. Then, like the 
sun, it becomes an equal guide to all. 
He supposes that the common law sys- 
tem of pleading was suggested by con- 
siderations of convenience to the court, 
when the king sat in person, to hear 
and decide causes ; and that it was sub- 
sequently modified by rules intended to 
speed the cause, and adapt it to trial by 
jury, and also by the peculiar constitu- 
tion of English courts. He considers 
the leading principles of pleading, as 
they are founded in reason itself, to be 
essentially the same in al] systems; his 
object, therefore, is to illustrate those 
principles, and show their adaptation to 
the administration of justice in Virginia, 
and also to indicate the errors which 
have been committed by that state in 
its legislation upon the subject. 

The system, as represented by Mr. 
Tucker, originally required each party 
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to tell his own story, so far as it might be 
necessary in order to support his claim 

«comake his defence. ‘This statement 
and counter statement would necessarily 
terminate in a simple question of law, 
which the court would decide, or in an 
issue of fact, which the jury would 
find. This root of a system which has 
now become a great oak, Mr. ‘Tucker 
illustrates in the following quaint man- 
ner: —‘* What is the matter, Tommy ? 
‘Jack took the bow away from me.’ 
What say you to that, Jack? ‘Uncle 
Henry made it and gave it to me.’ And 
what say you to that, Tom?! ‘ Uncle 
lent it to me first, and when he gave it 
to Jack, told him that I was to keep it 
until to-morrow.’ Well, Jack, what 
do you say to that’ ‘ Uncle Henry did 
not tell me so.” Uncle Henry is called, 
and says that he gave the bow to Jack, 
without any such qualification. The 
complaint is dismissed.’’ All this being 
recorded, Jack and Tommy will not 
forget it, and all other quarrelsome 
children in like cases will govern them- 
selves accordingly. 

The first eighty-four pages of the 
book are devoted to an exposition of 
what Mr. Tucker considers to have 
been the original system of pleading ; 
the remainder of it is occupied with 
brief, but lucid discussions of the prin- 
ciples and rules of pleading 

When the king held the court in 
person, if the writ or summons by 
which the defendant was brought before 
him, was defective, or entirely wrong, 
still as the parties were before the king, 
he might hear the case stated anew, 
and proceed to its trial and decision; 
but when the king delegated his judi- 
cial powers to another, the jurisdiction 
of the court was confined to the precise 
case stated in the writ, and if the writ 
was wrong, the court had no authority 
to decide the case, though the parties 
were present, and the plaintiff had a 
good cause; hence the necessity of a 
nonsuit, and of commencing de novo. 
The writ contained and defined the au- 
thority of the court. The declaration 
stated the case of the parties. The party 
aggrieved stated the facts, and made his 
complaint to the chancellor, who, acting 
in the king’s name, granted the writ, if 
the facts, taking them to be true, au- 
thorized it. The writ commanded the 
defendant to satisfy the claim of the 
plaintiff, or show cause why he did not. 
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The judges before whom the case was 
tried, were officers, not of the law, but 
of the king. They decided as he had 
decided, or as they supposed he would 
decide similar cases ; hence the force of 
precedents. In order to compel the 
attendance of the defendant, his non- 
appearance Was construed into a con- 
fession of the truth of the declaration : 
and if the plaintiff did not appear, his 
plaint was dismissed with costs. 

The pleadings reduced every case to 
a single point of law, or fact, one of 
which was presented to the court by a 
demurrer, and the other to the jury by 
an issue. Every judgment was, or 
ought to have been, the conclusion of a 
syllogism of which the law was the 
major, and the fact the minor premise. 
As the pleadings were eventually con- 
ducted by attorneys, in writing, out of 
court, the parties, by the time they had 
arrived at an issue or demurrer, fore- 
seeing the result of the case, would 
often settle it without troubling the 
court at all. 

Before proceeding to notice that part 
of the book which treats of the princi- 
ples and rules of pleading on the plan 
of Mr. Stephens, we will state a few 
defects in the work, which can be easily 
remedied in another edition. In a small 
work, upon a branch of law susceptible 
of almost mathematical accuracy of 
reasoning and exactness of statement, 
we expected much precision, clearness, 
and finish of style; but we meet with 
many sentences so obscure and equivo- 
cal in meaning, that we have to depend 
on our own previous knowledge of the 
subject to make out what our author 
intends to say. 

Take the following as an instance of 
inelegant expression : ‘* In this view of 
certainty, then, the rule which requires 
it, is of the very fundamentals of the 
system, and cannot be dispensed with, 
without upturning the whole.’’ p. 98. 

The following is a specimen of ob- 
scurity: “* With respect to the effect 
of a demurrer, it is first a rule that 
‘ A demurrer admits all such matters of 
fact as are sufficiently pleaded: the 
meaning of this is, that the admission is 
so qualified, that though, if the demurrer 
be overruled, judgment may be given 
against the demurrant, on the ground 
of such admission, yet he is not to be 
affected by it, on any future occasion, 
if the demurrer be sustained,’’ p. 102. 
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We think the rule is much clearer than 
its explanation. 

The following is a good specimen of 
professorial advice: ‘* As to the advice 
by which the pleader should govern 
himself in deciding whether to plead or 
demur, I think it elear that he should 
always and habitually do doth.”’ p. 105. 
The italicizing is ours. 

We heartily admire Mr. Tucker's 
fearless criticism of statute law, and 
particularly the Virginia statute of Jeo- 
fails, of 1819; but we have our fears, 
we confess, less Mr. Tucker's severity 
should rouse the piggish element in 
human nature, which can’t be lead, and 
won't be driven to do better. 

Hear him. ** But to do this, (i. e. 
amend the law of right) it is necessary 
to look below the surface, which, in 
such a matter, the multitude can never 
do. But the multitude with us must do 


its pleasure, not only in matters which 
it understands, but in all concerning 
which it has any feeling, though it may 
know nothing about them ; because they 
who rule, do so, by flattering the ig- 
norance, cultivating the prejudices, and 
indulging the passions of the multitude. 


Hence, whatever goes amiss in our ju- 
risprudence, is to be corrected by an 
assault on the system of pleading, in 
which our legislature act about as wise- 
ly as the old maid, who would obliterate 
her wrinkles, and restore her bloom, by 
breaking her glass."’ p. 52. 

The Virginia courts, it seems, had 
brought the system of special pleading 
into ‘fine odor,’’ by adjudging matters 
of form to be matters of substance To 
remedy this evil, the legislature in its 
wrath of wisdom, passed, as the Chi- 
nese say, @ clear decree, entitled the 
Statute of Jeofails. That statute, says 
Mr. Tucker intended to simplify pro- 
ceedings at law, has involved the sub- 
ject in a perplexity from which no hu- 
man ingenuity can extricate it. No 
writer has ever undertaken to expound 
it; no judge pretends to understand it; 
and no lawyer would venture to hazard 
his cause by endeavoring to avail him- 
self of some of its provisions.’’ pp. 
64, 65. 

Mr. Tucker has tried cases himself, 
and has seen the evil as well as the 
absurdity of having his decisions over- 
ruled. In a note to his remarks upon 
the rule, that pleadings must not be 
double, he says, ‘*I have seen a plea 
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of twenty distinct facts traversed jn 
detail, each allegation being copied into 
the replication with the prefix of the 
word not to each. I sustained a de- 
murrer for duplicity, and my judgment 
was reversed. Had the judges who re- 
versed it presided at the trial when it 
came back, they would have seen their 
error in the working of the issue so 
made. This is one consequence of 
having an appellate court made up of 
judges who never witness a trial by 
jury,”” p. 186. 

But it never does any good to scold; 
not even to women and children; so 
Mr. Tucker handsomely says, nem-con. 
“*T beg leave to apologize for what- 
ever of tartness dr seeming disrespect 
to others may be found in my remarks, 
It is necessary to my purpose that what 
I have written should be read, and I 
could pot affurd to be dull and formal 
for the, sake of ceremony. I take this 
oceasion to say, once for all, that no 
man more admires the varied ability of 
the Virginia bar than myself.’’ pp. 
76, 77. 

We will now make a few remarks 
upon special pleading, as expounded by 
Mr. Tucker in the last half of his book. 
Speaking of the action of juries upon 
questions of law, Mr. Tucker justly 
remarks, ‘‘ that it is of the nature of 
all anarchy to end in despotism ; aad if 
the powers of the court and jury become 
blended, though for a time the jury may 
have it all their own way, yet in the 
end the jury will go to the wall.’’ p. 60. 
The jury, he thinks, is the worst tri- 
bunal that ean be devised, to determine 
questions of law in civil cases; hence 
the necessity of special pleading, which 
separates the law and fact. He thinks 
the encroachment of the jury upon the 
province of the court, by means of the 
general issue, and the action of as- 
sumpsit, which he calls a chartered 
libertine, and an outlaw from all the 
rules of pleading, is daily creating a 
popular feeling in favor of courts of 
equity, which dispense with juries ex- 
cept for the trial of issues of mere fact, 
sent to them by the court. 

One great advantage of special plead- 
ing is, that it makes the parties wit- 
nesses, and thereby saves much time 
and expense otherwise required to prove 
facts perfectly well known to parties 
themselves. In the declaration, repli- 
cation, surrejoinder, and surrebutter, on 

















the part of the plaintiff, and in the plea, 
rejoinder, and rebutter, on the part of 
the defendant, the one party alleges 
matters of fact as he knows or believes 
them to be true, and the other party 
must admit or deny them, as he knows 
or believes the case to be. 

Mr. Tucker objects to the extension 
of the use of the general issue, because 
it is objectionable as a double plea, and 
is attended with ** hung juries,”’ ‘* bills 
of exception,”’ and ‘special verdicts.” 
The general issue denies all the ma- 
terial facts of the declaration, and puts 
the plaintiff to the proof of them. 

To every allegation made by one 
party, the other party must answer, 
«True, but what of it’’? This he does 
by demurrer ; or ‘* True, but yet,” 
this he does by confession and avoid- 
ance; or ‘*False’’; and this he does 
by a traverse. Every pleading which 
does not tender an issue concludes with 
an offer to verify and a prayer for judg- 
ment. 

Everything must be pleaded accor- 
ding to its legal effect. The words 
‘*manner and form,’’ in pleading, are 
never construed to embrace anything 
immaterial. The declaration should not 
set forth two distinct grounds of one 
demand; and each succeeding plea 
should contain but one answer to the 
preceding allegation. The pleadings 
should be drawn out to an issue on a 
single, precise question of fact, on 
which a jury, however ignorant and 
simple-minded, cannot disagree, unless 
the testimony be conflicting, or cir- 
cumstantial. 

To prevent multiplicity of suits, 
several counts, each containing a dis- 
tinct cause of action, are introduced 
into the same declaration, but two 
causes of action should not be blended 
in the same count. 

Cf all possible defences, the party 
must choose the one on which he means 
to rely, and to that he is tied down, and 
the event of the suit will not be affected 
by the truth or falsehood of any other 
fact than the one on which he has cho- 
sen to rest his case; pleading hangs 
every case on a chain of facts, if one 
link breaks, the case falls, though all 
the others be sound. 

The rules of pleading are intended to 
produce a speedy, material, certain, 
single, and clear issue. They are in 
substance as follows:—On a general 
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traverse, issue must be tendered. Fy ery 
pleading must aver or deny some mat- 
ter material and pertinent. Pleadings 
must have certainty of place, time, 
quantity, quality, and value, and must 
specify names of persons — pleadings 
must show title and authority, and 
must allege al] things with certainty — 
pleadings must not be double, nor re- 
pugnant, nor ambiguous, nor argumen- 
tative, nor in the alternative — pleadings 
must not recite, but aver things accord- 
ing to their legal effect, in the known 
and ancient forms of expression. Pleas 
should not be bad in part, but should be 
good in all respects, and have formal 
commencements and conclusions. There 
should be no departure. If a plea 
amount to the general issue, it should 
be so pleaded; surplusage should be 
avoided ; pleas should be pleaded in due 
order, and with defence ; pleas in abate- 
ment must specify the exact defect, and 
give the plaintiff a better writ. Dila- 
tory pleas should be pleaded, if at all, 
at a preliminary stage of the suit. 
Affirmative pleas, which do not conclude 
to the country, must conclude with a 
verification. If the plea alleges a deed 
under which the party claims or justi- 
fies, profert must be made of such deed. 
Pleadings must be properly entitled of 
the court, and term ; and last, though 
not least, they must be true. 

Mr. Tucker has, with unconscious 


- simplicity, added an appendix to his 


little book, to illustrate what he has 
characterized as the most remarkable 
system of remedy for rights and wrongs 
that the world has ever seen put in 
practice, by a case in which the plead- 
ings begin as follows: — ‘* Plea. The 
said Richard says, that long before the 
bringing of this suit, to wit, on the — 
day ‘of — in the county of York, a cer- 
tain Peter Jones was possessed of the 
slave in the declaration mentioned, as of 
his own proper goods and chattels, &e.”’ 
We admire the principles of special 
pleading, their mathematical exactness, 
and the clock-work mode of their opera 
tion; and we respect the jurist who 
ean apply himself heartily to the task 
of impressing these principles upon the 
popular mind, in a country like ours, 
where the popular will is so powerful 
for good, or for evil. Discipline and 
restraint, even by useless forms, is bene- 
ficial to the wayward. But we are 
impressed with the conviction, that the 
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common law system of special pleading 
is not adapted to the present condition 
of the people. It does not meet their 
wants, which are as urgent as a hungry 
man’s appetite. Obligations and liabili- 
ties have become too complex to be de- 
cided upon the single point system of 
special pleading. The endiess variety 
of our social and industrial relations and 
their springing duties require more of 
discretion, wisdom, and judgment, and 
less of unbending, and sometimes un- 
meaning rules of law, than was for- 
merly the case, in judicial proceedings. 
In fact, the day of special pleading, 
like that of chivalry, has gone by. 
Juries know too much, and lawyers and 
judges, too little, and everybody is in 
too much of a hurry, to tolerate such a 
formal system much longer. Its earliest 
and best principles, indeed, which are 
inherent in the human mind, cannot be- 
come obsolete until reform shall forswear 
reason itself; but these natural princi- 
ples of investigation and judgment, 
must be applied to legal cases in a new 
form suited to the exigencies of the 
present time. Parties to the suit, who 


generally know all about it, must be 
made competent witnesses — each party 


having the right to examine his oppo- 
nent upon the stand as an adverse wit- 
ness, and to disprove his testimony, if 
he thinks it untrue, and the court must 
be invested with power to decide the 
cause and adapt the remedy according 
to the very right and truth of the mat- 
ter in controversy, as it shall appear 
upon the hearing and trial. At present 
a law-suit is a tentative process to find 
out what ought to be done, rather than 
the doing of it— somewhat after the 
manner of problems in our old-fashioned 
arithmeties wherein one should know 
the answer before he can know how to 
begin aright, to find it. It isa growing 
complaint, and a serious evil, in a 
government of law and liberty like ours, 
that in the great mass of ordinary dis- 
putes between man and man, justice 
costs, including time, vexation and cash, 
more than it is worth. The people 
want the substance, and not the art of 
law. But whatever be the prospective 
fate of special pleading in the hands of 
our state legislatures, it has long been, 
and still is, an important branch of reme- 
dial law, and Mr. Tucker deserves the 
thanks of the profession for his able de- 
fence of this time-honored system, for 
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the good it has done, and is still capa- 
ble of doing, if judiciously improved and 
adapted to the wants of the present time. 


ComMeENTARIeS ON THE Laws or Enc- 
LAND ; in Four Books, with an Anal- 
ysis of the Work. By Sir Witiiam 

LACKSTONE, Knrt., one of the Jus- 
tices of the Court of Common Pleas. 
With Tue Last CorRRECTIONS oF 
THe Autuor, anv Nores; from the 
2ist London edition. Wurx copious 
Nores EXPLAINING THE CHANGES IN 
THE LAW EFFECTED BY DECISION, OR 
STATUTE, DowN TO 1844. Vol. I. 
by J. S. Harcrave, of Lineoln’s 
Inn, Barrister at Law. Vol. II. by 
G. Sweet, of the Inner Temple, 
Barrister at Law. Vol. III. by R. 
Coven, of the Middle Temple, Bar- 
rister at Law. Vol. IV. by W. P. 
Wetssy, Recorder of Chester. To- 
gether with Notes, adapting the work 
to the American Student. By Joun 
L. Wenpe 1, State Reporter of New 
York, &c. In Four Volumes, 8vo. 
New York: Harper & Brothers, 
1847. 


The publishers of the twenty-first 
London edition of Blackstone’s Com- 
mentaries, in their advertisement of the 
work, say, that they have endeavored to 
render it the most perfect that has hither- 
to appeared, and, without injuring the 
integrity of a work which has taken a 
high and permanent place in our standard 
literature, to present both to non-pro- 
fessional readers and to students, a com- 
plete and faithful guide to the principles 
of the laws of England, as they are now 
administered. ‘To this end they have 
provided ample time for preparation, 
and have not thrown upon one editor 
the overwhelming labor and responsi- 
bility of reviewing critically the entire 
body of the laws, a task to which, it 
may safely be said, the acquirements of 
no single lawyer of the present day 
would be adequate, to such extent and 
complexity has the system attained, and 
so universal is the custom of confining 
professional study and practice to some 
particular branch of the law. Each 
book has therefore been confided to a 
distinct editor, practically conversant 
with the subject to which it relates. 
The copyright of the last edition of any 
value, (that by the late Joseph Chitty, 
Esq.) has also been purchased, and 

















placed at the editors’ disposal ; and free 
use has been made of the excellent notes 
of the late Professor Christian. 

The text of this classical work is pre- 
served without mutilation or addition, 
and has been rendered as pure and cor- 
rect as possible by being collated with 
that of the edition published in 1783, 
which was prepared by Dr. Burn, from 
the copy containing the author's last cor- 
rections. ‘The author's notes and refer- 
ences, also, have been carefully verified 
in every possible instance. 

The editors have, in their notes, en- 
deavored, in the first place, to correct 
the few original oversights of the au- 
thor, in the next place to state the alter- 
ations in the law, since the time of 
Blackstone, so far as they affect the text ; 
and, lastly, to expand such passages as 
did not seem sufficiently full, and to ex- 
plain such as did not seem sufficiently 
clear for an elementary work. 

It is with considerable satisfaction, 
says the London Times, in speaking 
of this edition, that we see this great 
manual of English law reproduced in a 
genuine form. Of late there have been 
editions of this work in which the text 
has been altered, to square with the 
variations introduced into the law by 
modern statutes and decisions. Now 
the student, who has bought a book so 
garbled, may or may not possess an ac- 
curate abridgment of the existing law, 
but unquestionably he does not posess 
the commentaries of Mr. Justice Black- 
stone. ‘The editors of the present work 
have taken a fairer course with their au- 
thor, and with their readers. They have 
left the text, we believe, invariably as 
Blackstone wrote it, and where new 
cases or acts of parliament have super- 
seded any of his doctrines, they have 
stated the alterations in a note. Thus 
the reader has the advantage of seeing 
not only what the law is now, but what 
the law was when Blackstone wrote ; 
and he has the further satisfaction of 

ssessing a classical work (for such it 
is) in an unmutilated state. In most of 
the former editions, the four volumes 
have been all edited by the same writer. 
But there are few lawyers individually 
competent to do full justice to the vast 
range of subjects which this work com- 
prehends. Constitutional law, the law 
of property, the law of civil remedies, 
and the law of crimes and punishments 
are subjects too numerous and various 
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for one man’s grasp. In this edition, 
each one of these four great departments 
has been intrusted to a separate editor, 
whose professional studies have made 
him peculiarly conversant with that re- 
spective branch of learning; and this 
division of labor has produced a very 
beneficial effect for the student. 

To the work thus prepared in Eng- 
land have been added notes adapting it 
to the American student, by showing the 
law as it exists in this country under our 
institutions, and as it has been changed 
by legislative enactments, particularly 
in the state of New York, and also point- 
ing out the diversities in the common 
law as held in England and in this coun- 
try, in the few instances in which a 
difference prevails. ‘These notes are by 
John L. Wendell, Esq. late state re- 
porter of New York, and editor of the 
last American edition of ‘* Starkie on 
Siander.”’ 

A work of this importance, and one so 
well executed, and so cheap withal, is 
entitled to a more extended notice than 
we are able to give at present. We 
do not hesitate to indorse the emphatic 
approval which the edition has received 
in England, and pronounce it the best 
that has ever appeared. 


IIrstorta Piacirorum Corona. Tue 
Ilistory or THe PLeas OF THE 
Crown, spy Sir Matrtruew Hate, 
Kwt., sometime Lorp Cuier Jus- 
TICE OF THE Court or K1Ne’s 
Bencn. First pusBlisHED FROM HIS 
LorpsHtp’s ORIGINAL Manuscript, 
AND THE SEVERAL’ REFERENCES TO 
RECORDS EXAMINED BY THE ORIGI- 
NALS, WITH NOTES, BY SOLLOM 
Eutyn, oF Lincoun’s Inn, Ese., 
with A Tape or THE PrincipaL 
Matters. First American edition. 
With notes and references to later 
cases by W. A. Stokes and E. Inger- 
soll, of the Philadelphia Bar. In two 
volumes. Vols. 1. and II. Philadel- 
phia: Robert H. Small, 25 Minor 
Street. 1847. 


In 1680, the house of commons or- 
dered that the executors of Sir Matthew 
Hale, late lord chief justice of the court 
of king’s bench, be desired to print the 
manuscript relating to the crown law, 
and that a committee be appointed to 
take care in the printing thereof. This 
order does not seem to have been car- 
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ried into effect and the work remained 
in manuscript until Mr. Emlyn brought 
out an edition in 1736. There appear to 
have been two editions published subse- 
quently, one by Wilson, in 1778, and 
one by Dogherty in 1800. The one 
before us is the first American edition. 
It is scarcely necessary to speak in 
praise of a work which has been re- 
garded as a standard authority so long 
as this. Of Lord Hale it was said, that 
what was not known by him was not 
known by any other person who pre- 
ceded or followed him; and that, what 
he knew, he knew better than any other 
»erson who preceded or followed him. 
Ve gladly welcome a handsome edi- 
tion of this work and have no doubt 
that it will find its way into every well 
ordered law library. 


ComMENTARIES ON THE Law or Sure- 
TYSHIP, AND THE Ricuts anp Os.i- 
GATIONS OF THE PARTIES THERETO, 
AND HEREIN OF OBLIGATIONS IN SOLI- 
po, UNDER THE Laws or ENGLAND, 
ScorLanp, AND OTHER STATES OF 
Evrore, THe Britisn CoLtonies, anp 
tue Unirep States or America, 
AND ON THE CONFLICT OF THOSE 
Laws. By Wituam Bunce, Esg., 
or THe Inner Tempe, one or Her 
Masesty’s Counseit, M. A., Hon. 
D.C. L., F. R. S., and F.S. A., 
Avrtuor or * Commentaries on Co- 
LONIAL AND Foreicn Laws,” Etec, 
First American, from the London 
Edition. Boston: Charles C. Little 
& James Browh, law publishers and 
booksellers. 1847. 


Mr. ‘Burge is favorably known in 
England, as the author of ‘* Commen- 


99 


taries on Colonial and Foreign Laws. 
The present work is a well written and 
methodized treatise, and forms a valu- 
able addition to the various works on 
mercantile law, which have been pub- 
lished by Messrs. Little & Brown with- 
in afew years. It is printed in their 
asually elegant style. 
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SeLrect Decisions oF AMERICAN 
Courts, IN SEVERAL Departments 
or LAW ; WITH ESPECIAL REFERENCE 
To MercanTiLte Law. With Notes 
by J. J. Cuarx Hare and H. B. 
Wattace. Vol. I. Philadelphia : 
T. & J. W. Johnson, 1847. 


The great favor with which Smith's 
Leading Cases was received by the 
profession, has induced Messrs. Clark 
& Hare, who were the American edit- 
ors of that work, to employ the same 
method in treating of other points, sup- 
posed to possess interest and importance 
in the jurisprudence of this country. 
We have formerly spoken of the very 
satisfactory manner in which they edit- 
ed the work of Mr. Smith. (7 Law 
Rep. 442.) In the present work, they 
have more than fulfilled the expecta- 
tions raised by the other; added to 
which, the typographical execution of 
the first volume (the only one now pub- 
lished,) is highly creditable to the pub- 
lishers. 


Reports or Cases Arcuep anp De- 
TERMINED IN THE SupREME Court 
or THE Srate oF Ixuinors. By 
Cuartes Gitman, CouNseLtor AT 
Law. Volume III. Quincy: pub- 
lished by Newton Flagg. Galena: 
Burley & Brookes. Chicago: A. 
H. & C. Burley. Springfield : John- 
son & Bedford. 1847. 


We are reminded, on receiving this 
volume of Mr. Gilman’s reports, of our 
neglect in not having devoted that at- 
tention to the preceding ones which 
their character merited ; but at the end 
of our editorial career, it is too late to 
mend the matter, and we have only 
time and space sufficient to assure our 
ancient friend that each of his volumes 
is warmly welcomed in this vicinity, 
and to express the hope that our suc- 
cessor may be able to perform towards 
these reports the duty which has been 
neglected by us. 














Sratvute or Fravps.—On reading 
the American note, to Wain v. Warliers, 
in 2d Smith's Leading Cases, 156, 
we were struck with the confident as- 
sumption of the editors, that the deci- 
sion, in that case, had been ** generally 
followed, in the United States,’’ it 
having, says the note, ** been universally 
held, that not merely the promise, but 
the consideration for the promise, must 
appear independently of parol evidence, 
in order to give the contract validity.”’ 
It may be equally extravagant to say, 
that, so far from the doctrine of that 
case being followed generally, it has been 
on the contrary generally repudiated ; but 
it would be quite safe to insist, that 
there has been in this country a very 
respectable dissent from its authority. 
In Packard vy. Richardson, (17 Mass. 
122) the reasoning of Wain v. Warl- 
ters received a searching examination, 
and is manifestly overru/ed, if not over- 
come, by the elaborate opinion, delivered 
by Ch. J. Parker; in which the stand- 
ing of the celebrated English case, is 
shown to be far from reputable, even at 
home; Lord Ellenborough himself hav- 
ing subsequently ordered a second argu- 
ment of the same point in Goodman v. 
Chace,'(1. Barn. and Ald. 279,) remark- 
ing at the same time that ‘it would be 
desirable to have a further examination 
of the decisions on the other side of the 
hall, where these cases more frequently 
occur.”’ The case, however, was dis- 
posed of, without making the question 
as to the sufficiency of the writing in 
form —the undertaking of the defend- 
ant being considered original, and not 
within the statute. But the hesitancy 
of the learned judge upon the point at 
that time gave strong indication of the 
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fate that awaited the doctrine, if passed 
upon by the court. ‘This was in 1816, 
twelve years after the decisions of Wain 
v. Wariters. In chancery, Lord Eldon 
had intimated disapprobation of the prin- 
ciple in Minet Ex parte, (14 Ves. jr. 
Is9), and in Ex parte Gadom, (15 
Ves. jr. 287) and the vain attempt in 
Egerton v. Mathews, (6 East, 307) to 
distinguish between the word ** bargain’’ 
in the seventeenth section, and the word 
‘*agreement”’ in the fourth section, as 
to the necessity of expressing a con- 
sideration, tended not a little to weaken 
the fiail foundation of the leading cases. 
but the decision is adhered to in Eng- 
land, and indorsed in Saunders v. Wake- 
Jfield, (4 Barn. & Ald. 595) by the 
king’s bench and by the common pleas, 
in Jenkins v. Reynolds, \3 Brod. & 
Bing. 14.) 

With great deference to the weight 
of the English bench, one may be per- 
mitted to suspect that even there, the 
rule of ** stare decisis,”’ is sometimes 
adopted, as translated by an eminent 
wag, and in practice considered a com- 
mand, or license, to ** stare the deci- 
sions ;*’ and thus, to look down reputa- 
ble adverse authorities, sooner than re- 
cede from a position once fully occupied 
by the court. And, though supported 
by meagre reasoning and no concurring 
decisions intervening, Wain v. Warl- 
ters, is confirmed in the cases last cited. 
and is the law of England on that 
question. 

But how stands the law with us? 
Chief Justice Parsons in Hunt v. Adams. 
(5. Mass. 358.) declares the two cases 
of Wain v. Wariters and Egerton vy 
Mathews, irreconcilable, while the 
court in Connecticut, in Sage v. Wil- 
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cor, (6. Conn. 90) have followed the 
case in the 17 Mass. 122, and by the 
elaborate opinion of Chief Justice Hos- 
mer, have lent convincing weight to its 
authority. And in Smith v. Lale (3 
Vt. 290) will be found an opinion of 
the present learned and accomplished 
Chief Justice Royee, which like all the 
decisions of that great jurist, (as we in 
Vermont consider him,) presents the 
case in a view so just and forcible as 
to leave but little support remaining for 
the contrary argument. In each of the 
cases cited, the decision in the English 
case was pressed upon the court and 
overruled ; thus its authority is borne 
down by the weight of the New Eng- 
land bench, at periods, too, when sus- 
tained and adorned by the brightest 
lights of legal science. The contro- 
versy as to the import of this word 
** agreement,”’ in the fourth section, 
whether to be held in its technical sense 
or in its more loose and popular signifi- 
cation, synonymous with promise or un- 
dertaking, is perhaps of slight import- 
ance in itself; but to have it settled is of 
ast importance. A half century of 


judicial discussions and of litigation 


upon that question should suffice for the 
**interest of the republic,’ and it is 
time we had conquered a peace. 

It may be said thatthe New England 
courts do not all concur in disapproving 
of Wain v. Wariters; and the New 
Hampshire reports are cited in support 
of that case. Neelson v. Sanborn (2 
N. H. 414) is cited to that end in Mr. 
Sumner's note to Minet Ex parte, (14 
Ves. jr. 190.) That case can hardly 
be claimed as an ally of Wain v. Warl- 
ters, for it will be seen that the question 
was evaded. Chief Justice Richardson 
says in the opinion, ‘‘It is, however, 
unnecessary in this case, to settle the 
question, whether the legisiature in- 
tended to make this distinction, because 
we are satisfied that a sufficrent consider- 
ation is necessarily implied from the 
terms of this contract.’’ Besides, great 
stress was laid in that case upon the 
peculiar phraseology of the New Hamp- 
shire statute. ‘It being ’’ ‘* unless 
such promise or agreement, &c. be in 
writing,’ “‘the word such referring 
particularly to the promises and agree- 
ments before enumerated.” 

The case of Sears v. Brinks, (3 
Johns. R. 210 ) decided soon after that 
of Wain v. Warlters, threw the weight 
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of the New York bench into the scale 
with the determinations of Westminster 
Hall; but within three years after that 
decision, the same court, in Leonard vy. 
Vredeniurgh, (8 J. R. 29) declared 
its entire dissatisfaction with Sears y. 
Brink; and it is nota little remarkable, 
that those great men, Lord Ellenborough 
and Chief Justice Kent, after having 
lent their assent to Wain v. Warliers, 
and Sears v. Brink, the leading English 
and leading American cases, should 
have both become doubtful of the ac- 
curacy of the decision, and now since 
their approval alone gave life to such a 
construction of the statute in the first 
instance —‘fhat being withdrawn, may 
it not now be said, though perverting 
the maxim, Ratrone cessante, cessat lex ? 
The result of this hasty review of 
the American cases on this point is 
clearly opposed to the inference of the 
note in the ** Leading Cases.’ An 
erroneous impression, taken from a work 
so valuable and so accurate, will travel 
to a dangerous extent, if not arrested. 
It is for that reason that we have ven- 
tured to present the subject briefly 
through the Law Reporter, believing as 
we do that the fair balance of American 
authority on this point is epposed to the 
judgment in Westminster Hall. 
Montpelier, Vt. c. 


ResicgNation or THE Hon. Wittiam 
Kent. — After occupying the chair of 
Royall Professor in the Law School at 
Cambridge for one year, Mr. Kent has 
felt it his duty to resign. It is believed 
that the duties of his post were conge- 
nial to his tastes, and it is admitted by 
all that he performed them with eminent 
success His amenity and simplicity 
of manners, his learning and his wil- 
lingness te teach, interested the school 
at once in him and in their studies. 
His relations, also, with the other gen- 
tlemen engaged in the different depart- 
ments of the University, were of the 
happiest character. It is a source of no 
slight regret, that he should be obliged 
to withdraw from such a field of use- 
fulness, leaving a piace vacant which it 
will be difficult to fill with equal satis- 
faction to the university and to the 
community. But the health of the 
venerable Chancellor Kent seemed to 
leave him no alternative ; and the son 
has now returned to New York, to be 
by the side of his father. 





Obituarn Notice. 


Diep, in Canton, New York, Aug. 
Hon. Sitras Wrient, aged 52. Mr. Wri 
was born in Amherst, Mass., May 24, 1795, 
but his father’s family removed to Wey- 
bridge, Vermont, soon after, and he gradu- 
ated at Middlebury College, in the latter 
state, in 1815. He afterwards studied law 
at Sandy Hill, New York. and commenced 
practice at Canton, in October, 1819, at which 

lace he resided until his decease. In 1823, 
e was elected to the State Senate; in 1826, 
he was elected to Congress. He became 
State Comptroller in 1829, and was re-elected 
to the same office in 1832. He was chosen 
a Senator of the United States in 1333, and 
remained in the Senate, until he became 
Governor of New York, on the ist of Jan, 
1845. He retired from the latter office on 
the ist of Jan., 1817. Thus has terminated 
the brief career of one of our most distin- 
guished statesmen. Mr. Wright may be 
thought eminently successful, and, if to rise 
from the humblest rank to the most digni- 
fied position, before attaining his full matu- 
rity, is merely to be called an instance of 
success, he was indeed successful. But all 
who knew him will recognize other causes of 
his rapid progress. He was endowed with 
a profound and discrimi ating mind, and pos- 
sessed of uncommon energy. His public 
policy will be regarded differently by the 
different parties, but friends and foes will do 
justice to the greatness of his intellectual 
_. The native vigor of his mind had 
een developed by study and experience in 
every day life. He was eminently a practi- 
calman. In every position which he occu- 
pied, his course was characterized hy saga- 
city and discretion. In the investigation of 
complicated questions of finance, and the 


adaptations of favorite systems to the com- 
mon purposes of hfe he was eminently suc- 
cessful. The scene of Mr. Wright's glory 
was the United States Senate. He entere 
the body at an early age, but his superiority 
was soon appreciated, and he became the 
leader of the democratic party at a time 
when some of the most brilliant men in the 
country appeared in the opposition. But he 
was equal to any crisis. As a debater he 
had no superiors. He was always calm and 
dignified, and confined himself strictly to the 
question under consideration, without resort- 
ing to any artificial means to prodnce an 
effect. He was never thrown off his guard, 
nor did any violence of debate tempt him to 
lay aside that courtesy of manner which was 
one grand secret of his success. 

Nothing more clearly proves Mr. Wright’s 
superiority than the fact that, notwithstand- 
ing his rapid advancement, he retained his 
early simplicity throughout. He did not 
solicit honors, but always seemed willing 
and anxious to escape from public view. He 
refused a nomination for the vice presidency, 
and when he failed of an election as Governor, 
he quietly retired to his farm, and gave his 
personal attention to its management. He 
employed his leisure in preparing the Agri- 
cultural Address, which was read, after his 
death, by General Dix. 

Mr. Wright’s sudden death, in the full 
vigor of manhood, created an intense sensa- 
tion through the whole country. The news 
was received with all the outward manifesta- 
tions of sorrow, which are usual upon the 
death of a distinguished man; but the pri- 
vate expressions of regret, by members of 
all parties, proved that it was generally re- 
garded as a public loss. 





VALEDICTORY. 


The connection of the subscriber with the Law Reporter terminates with the present 
number. The pressure of professional duties and a desire to give them more exclusive 
attention, induce him to relinquish the publication to a genileman, who cannot fail to render 
it worthy of continued prosperity. In taking leave of the work, the editor desires to ex- 
press his grateful acknowledgments to the profession for the kindness with which it has 
been received, and especially to those in all parts of the country who have contributed to its 
pages, and have thus been mainly instrumental in its success, 


Boston, October, 1847. 


P. W. CHANDLER, 
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Insolvents in Massachusetts. 











— 








Commencement) 


et } 


Name of Insolvent. 


~ 


Residence. 





Aiken, James B. 
Aiken, Henry M. 
Aldrich, Liberty, 
Aldrich, Daniel H. 
Atkinson, William D. 
Barnard, Ebenezer, 
Barrett, Moody M. 
Belyea, D. W. 
Brackett, Samuel, 
Bradford, Thomas 
Campbell, James, Jr. 
Cannon, Francis A. 
Cobb, Lewis, 
Creasy, Reuben, 
Cunningham, ‘T. B. 
Jurtis, 5. N 
Deshon, Aaron, 
Driskell, Daniel D. 
Duncan, Jason, 
Dunham, Jesse, 
Ela, William A. 
Farrall, Patrick, 
Gerrish, Rufus, 
Girardin, Louis, 
Goldsmith, Hubbard, 
Gould, J. B. N. 
Haley, John G. 
Harvey, Barton P. 
Higgs, Thomas, 
Holiand, John, 
Holmes, John B. 
Horn, Andrew etal. 
Howe, Judson A. 
Ide, Samuel C. 


| Boston, 
Boston, 
Lowell, 

| Uxbridge, 

Topsfield, 
Ware, 

| Boston, 

| Boston, 

|Ashby, 

| Boston, 

| Dorchester, 

| Bost mn, 


| Middleborough, 


| Nantucket, 

| Kingston, 
Sutton, 
Salem, 
Gloucester, 
| Boston, 

| Abington, 

| Lowell, 
Fall River, 
Boston, 
Boston, 

| Boston, 

| Boston, 

| Boston, 
|Taunton, 

| Boston, 
|Roxbury, 

| Boston, 
|Roxbury, 

| Holden, 
meen 

et, 


Jenkins, Charles 8. et al.) Nantuc 


Jewett, Humphrey P. 
Jones, Ira, 

Keene, William T. 
Knowlton, Thomas W. 
Lake, Herman, 
Leland, William, 
Lilley, Joseph N. 
Lincoln, George N. 
Mason, William, 
McClure, John, 
Melvin, Charles B. 
Murdock, Jason F. 
Neagle, William, 
Newcomb, Reuben, 
Norris, Elijah H. 
Penniman, John M. 
Putnam, James B. 
Richardson, William A. 
Richardson, Samuel M. 
Rowe, Andrew C. 
Russell, Williom M. 
Salisbury, Samuel 8. 
Bavels, John A. 
Sinclair, Joseph S. et al. 
Small, Arnold, 

Smith, John, 

Spiller, Richard P. 
Streeter, Leander R. 
Taft, Augustine C. 
Tinkham, William F. 
Trafton, Charles A, 
Vose, Charlies H. 
Whittaker, Calvin, 
Willard, William, 
Williams, &. G. 
Willson, Ezra, 
Wyman, Oliver C. 


| soston, 
| Prescott, 
| Boston, 
Boylston, 
Haverhill, 
'Phillipston, 
Milford, 
Brookfield, 
Roxbury, 
N. Chelsea, 
Lowell, 
Wareham, 
Boston, 
Harwich, 
Boston, 
Roston, 
Lawrence, 
Brookfield, 


Nantucket, 
Nantucket, 
Roxbury, 
Roxtury, 
Falmouth, 
Salem, 
Danvers, 
Charlestown, 
Boston, 
Middleborough, 





| Occupation. 


of Proceedings. Name of Master or Judge, 





|Grocer 
Trader, 

| Machinist, 

|W heel wright, 
Painter, 
Cordwainer, 
Laborer, 
Bookseller, 
Innkeeper, 
Housewright, 


| Blacksmith, 
Yeoman, 

| Mariner, 
Merchant, 
Painter, 

House Carpenter, 
Innholder, 
Cooper 


Carpenter, 
Laborer, 
Tailor, 
Physician, 
Carpenter, 
Trader, 
Trunkmaker, 
Laborer, 
Trader, 





Housewright, 
|‘Teamster, 
Baker, 
| Painter, 

Newspaper Agent, 
| Laborer, 
(Coppersmith, 
ome Carpenter, 
|Husbandman, 
‘Manufacturer, 
| Harnessmaker, 

Shoemaker, 
|Cabinet Maker, 
| Brickmaker, 
| Laborer, 
| Painter, 
| Plasterer, 
| Mariner, 

Shipwright, 
'Trackman, 
|Carpenter, 
|Trader, 
| Trader, 
i\Clerk, 
| Tobacconist, 
|Merchant, 
| Trader, 

Housewright, 
| Yeoman, 
‘Tobacconist, 
‘Shoemaker, 
'Gentleman, 
Physician, 
| Laborer, 

Merchant, 
Grocer, 


Confectioner, 
enuleman, 


\Cabinet ) anufact’r, 


Boot & Shoe Manuf. 


Board’g House Keep- 
Machinist, {er, 





‘Elis Gray Loring. 
Ellis Gray Loring. 
Josiah G. Abbou. 
Heury Chapin. 
David Roberts, 
Laban Marcy. 
\Ellis Gray Loring. 
\Bradford Sumner. 
Bradtord Russe!|. 
Ellis Gray Loring. 
Nath’! F. Safford. 
Ellis Gray Loring. 
|Z. Eddy. 

\George Cobb. 
|Welcome Young. 
jisaac Davis. 
|Ebenezer Moseley. 
John G. King 
bradford Sumner. 
Welcome Young. 
Josiah G. Abbott. 
Charles J. Holmes. 
'Ellis Gray Loring. 
| Bradford Sumner. 
|Bradtord Sumner. 
Bradtord Sumner. 
Ellis Gray Loring. 
|Houratio Pratt. 
Bradford Sumner. 
D. A. Simmons 
Bradford Sumner. 
Sherman Leland. 
B. F. Thomas. 
Bradford Sumner. 
\Charles Bunker. 
Ellis Gray Loring. 
| Mark Doolittle. 
Bradford Sumner. 
Isaac Davis. 
James H. Duncan. 
[Walter A. Bryant. 
|Henry Chapin. 

iB. F. Thomas. 
'David A. Simmons 
‘Wilham Minot. 
Bradford Rusell. 
Z. Eddy. 

William Minot. 
Zeno Scudder. 
William }iinot. 
Bradford Sumner. 
James H. Duncan. 
Benj. F. Thomas, 
James H. Duncan, 
Bradford Sumner. 
Charles Bunker. 
George Cobb. 

'D. A. Simmons. 
Sherman Leland. 
Nymphas Marston. 
David Roberts. 
John G. King. 
|George W. Warren. 
Bradford Sumner. 
|Z. Eddy. 
Bradford Sumner. 
William Minot. 
|Laban Marcy. 
isaac Davis. 

| Bradford Sumner. 
Oliver Prescott, 

| Bradford Sumner. 











